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I. Introduction 


1.1 Request for Study. By letter dated 9th July, 1973, the author was asked by the 
Chairman of the Select Committee to prepare a report on the Australian regulation of 
foreign investment. September 30th, 1973 was chosen as the date for submission of the 
study and a total of sixteen days were budgetted for its preparation. At the time I was 
on sabbatical leave from Osgoode Hall Law School, York University, visiting at Monash 
University, Melbourne. 


1.2 Australian scene. In the past year, the treatment of foreign investment by the 
Commonwealth government has attracted international attention. On September 26th, 
1972, the then Prime Minister, Mr. McMahon, announced his government's decision to 
introduce broad, new review procedures for the screening of certain foreign takeovers of 
resident-controlled firms. This was followed by the enactment in November, 1972 of the 
Companies (Foreign Take-Overs) Act on the eve of dissolution for the federal elections. 
As a result of the elections, the Labor Party formed the Government and since December 
Sth, 1972, they have been responsible for implementing this takeover legislation. This 
statute, several rulings in respect of overseas borrowings and the identification of a num- 
ber of ‘‘sensitive”’ industries to be reserved for resident enterprises have been the principal 
forces of change in recent months. 


1.3 Terms of reference. In light of these events and their relevance for Canadian policy 
towards foreign investment, the Committee requested that the report 


(1) “contain an analysis and evaluation of current Australian law, with appropriate 
references to any State laws of major significance; 


(2) ‘‘contain appropriate references to the legislative history of the Companies 
(Foreign Take-Overs) Act, and of any other laws of equal significance; and 


(3) ‘‘emphasize the aspects of Australian regulation and experience which are most 
relevant to Canadian circumstances.” 


1.4 Methodology. With the obvious constraints of time, every effort was made to study 
the pertinent legislation, parliamentary debates, available commentary and relevant 
statistics. Interviews were held with a number of Australians in the financial, govern- 
mental and academic areas and to these people, the author gratefully records his apprecia- 
tion for their cooperation and assistance. The list of interviewees is contained in Appendix 


A, infra. 


While there may be passing reference to the role of indigenous factors of a very specialized 
nature such as tax, incorporation and constitutional laws, there is no attempt here to 
analyse their influence on the shape and direction of economic activity in Australia today. 
Quite apart from personal reasons of competence and time, I have taken as my principal 
task the broader sweep of recent events in Australia and their implications for the host 
country attitude towards multinational corporations. 


1.5 Overall Conclusions. In the past year, and particularly during the first eight months 
of 1973, Australia has accomplished a virtual turn-about in its treatment and assessment 
of foreign direct investment. This shift, if not reversal of policy, has been most pronounced 
in the handling of attempts by non-residents to acquire control of Australian businesses. 
With a handful of exceptions, it may be argued that a virtual freeze has descended on the 
acquisition of voting control by foreign interests in significant Australian-owned firms. An 
expansive interpretation has been accorded the Companies (Foreign Take-Overs) Act 
with the result that advantage is only infrequently taken of its apparent gaps or loopholes. 
The cumulative effect of decisions announced by the Treasurer under that Act in his 
screening of takeover proposals, combined with several ‘‘announcements of intention”’ by 
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him and several other Cabinet colleagues, have identified a number of “key sectors’. 
These would appear to include pharmaceuticals, ‘near-banking’, building societies, 
insurance, real estate, consumer foods, ‘new’ technology, major retailing, energy resources 
and mining. It is generally appreciated that foreign takeover proposals in these fields are 
likely to encounter a negative response from the Treasury’s Foreign Takeover Committee. 
Such expectations have materially affected the readiness of overseas investors to consider 
pushing ahead with takeover proposals in these areas. This is not to deny that each case 
is treated separately and that apparent exceptions have occurred. However, they are 
exceptions. 


In the case of investments in property development and mining by foreigners, a form of 
moratorium has been introduced pending the crystallization of Commonwealth priorities. 
The concern here appears to go beyond the prospect of further non-resident takeovers to 
new and separate investment by these interests. 


There is also evidence of a growing relationship between approval mechanisms for over- 
seas borrowings as administered by the Reserve Bank of Australia and the screening 
authority made available under the takeover legislation—extending in some cases to 
capital investment proposals for ventures outside the terms of the Companies (Foreign 
Take-Overs) Act. The result is to strengthen further the cautionary lessons of the 
screening legislation and broaden the range of formal review attaching to investment by 
non-residents. It is also quite distinct from the more visible results of the Reserve Bank’s 
administration of exchange controls in respect of overseas borrowings. 


Official policy is also moving towards the favouring of local equity participation in foreign 
controlled companies (for example, the auto manufacturers) and by the restructured 
Australian Industry Development Corporation. 


The overall impression is one of very rapid and forceful change at national level. Given 
existing Canadian controls and the proposals for a Foreign Investment Review Agency 
in Bill C-132 (Foreign Investment Review Act), it is suggested that the evolving Austra- 
lian experience is of great significance to Canada. We would do well to maintain a watching 
brief as the Australian policy moves into its second year of operation. 


Il. SUMMARY OF AUSTRALIAN REGULATION TO 
SEPTEMBER 26, 1972 
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II. Summary of Australian Regulation to September 26, 1972 


2.1. Open Door Policy. In this part, we will review rather briefly the development of 
official policy in Australia towards overseas investment leading up to the “revised”’ policy 
announced in 1972.1 Subject to certain wartime or emergency measures and limited ad hoc 
restrictions on foreign participation, the general policy has been one of open invitation to 
foreign investors. 


2.2 Capital issues control, 1939-1953. All investment in Australia, domestic or overseas 
in origin, was regulated by Capital Issues Control as a wartime measure from October 
13th, 1939. Asa result until the last vestige of control was removed in 1953, the establish- 
ment of companies and increases in capital were subject to the Treasurer’s consent. During 
the same period, foreign exchange controls also were in operation. 


2.3 Investment Policy, 1953-1965. In this postwar period, the prevailing official attitude 
was illustrated by an excerpt from a 1958 Treasury pamphlet on foreign investment: 


‘‘The Australian Government welcomes overseas investment . . . particularly 
where it is of a kind likely to help in the balanced development of Australia’s 
resources and brings the skills and ‘know-how’ needed for the successful fulfil- 
ment of the project in which the investment is made.’’? 


By 1968, and reflecting changing concerns, the Treasury pamphlet included a new para- 
graph on local participation: 


“Whilst there are no legislative provisions requiring local participation in the 
capital or management of companies set up in Australia by overseas interests, 
we want some local participation both in ownership and management .. . Al- 
though no rules are laid down, the Government feels that fears and misunder- 
standings are least when this course is followed.’’ 


It may be doubted, after perusal of national statistics (see paragraph 2.8, infra), whether 
the foreign investors paid much attention to this exhortation in terms of offering equity 
participation to Australians. 


2.4 Capital Borrowings Guidelines, 1965-1969. Beginning in 1965, the Treasury issued 
guidelines to avoid overseas interests making excessive demands in the local capital 
market, largely as a response to offset U.S., and later U.K., measures to restrict the flow of 
capital abroad, including Australia. In April, 1968, the Treasurer (Mr. McMahon) 
“restated the government’s attitude to overseas investment as a broad financial policy, 
not one aimed at regulating the type of investment.’’* (My emphasis.) 


By December of that year, however, the Treasurer announced that the Reserve Bank, as 
a general rule, was to administer the guidelines policy to provide 


éé 


. in the case of new (foreign-affiliated) ventures, that access to Australian 
fixed interest funds should be linked to the provision ... made for equity participation 
by Australian investors’’> (My emphasis). 


1Considerable assistance in this part has been given by a staff background paper (1973) prepared for the Senate 
Select Committee on Foreign Ownership and Control of Australian Resources. 


27d., quoted at p. 2. 


31d. Cf. ‘Some Guiding Principles of Good Corporate Behaviour for Subsidiaries in Canada of Foreign Companies”, 
issued by Department of Trade and Commerce, Ottawa, 1967. 


47d., at p. 4. 
5Tbid. 
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2.5 Revised Investment and Takeovers Guidelines, September, 1969. Within nine months, 
it was felt necessary by the Commonwealth government to announce a new guidelines 
policy.6 For our purposes, the principal features were: 


(1) The continuation of the requirement that prior approval be obtained from the 
Reserve Bank for any proposed borrowings within Australia by overseas 
interests, or companies in which more than 25% of the shares are held by non- 
residents. Approval would generally be automatically given for borrowing in 
respect of normal requirements for working capital, bridging finance, and 
financing export transactions. 


(2) The facilities for borrowing by foreign-owned companies in business in Australia 
for less than four years were tighter than for those established for more than 
four years. 


(3) If funds were to be sought from within Australia additional to the proceeds of 
new share issues and the borrowings already noted, then local equity participa- 
tion was to play a new, significant role. A company was allowed to raise in 
Australia a proportion of its total new borrowings according to the proportion 
of Australian-held equity in the company, with the local equity being weighted 
on a four to three basis. Thus, the proportion for a business with a 30 per cent. 
Australian equity was 40 per cent. The declared aim was to provide an increased 
inducement to overseas-controlled firms to admit or to increase local equity 
participation. 


There is little evidence to suggest that this purpose was realized, even in a small 
way.’ 


(4) The takeover code was strengthened (by State amendment of their Companies 
Acts and federal changes to the Companies Ordinances of the Australian Capital 
Territory and Northern Territory) to provide for disclosure of substantial share- 
holdings and to ensure a more open and fair manner of procedure in takeover 
proposals, whether by local or foreign interests. 


(5) The government expressly reserved the right to prevent foreign takeovers con- 
sidered ‘‘in the circumstances of the case . . . to be bad in the national interest.”’ 
This power was to remain in unlegislated form, to be used on “‘rare occasions” 
as it was not possible ‘‘to define further classes or fields of enterprise which . . . 
should not, in the national interest, pass to overseas ownership.’’8 


2.6 Restrictions on Foreign Participation in Particular Industries. Compared to Cana- 
dian experience,® there are very few statutory controls on non-resident participation in 


SSpeech by Prime Minister Gorton to House of Representatives, Sept. 16th, 1969. The measures were reviewed 
in 21 International Financial News Survey 307-308 (Sept. 26th, 1969; published by the International Monetary 
Fund) and characterized as involving ‘‘[o]nly moderate changes in existing policies . .. The ‘opendoor’ philosophy 
is preserved intact’ (at p. 307). The summary here presented is drawn from the Prime Ministerial statement, 
Senate Select Committee staff background paper, supra note 1, and the I.F.N. Survey review. Regretfully, time 
has not allowed for a detailed study to assess the actual market effects of the measures as they relate to Australian 
equity participation. Preliminary investigations revealed, in any event, that up-to-date data are lacking. 


™The policy of the early sixties of polite persuasion probably led few overseas companies to share ownership with 

locals. Nevertheless, it had the advantage of deterring nobody from investing in Australia at a time when Australia 
needed capital’, per Senate Select Committee staff background paper, supra note 1, at p. 5. Overseas controlled 
manufacturing companies would appear to have local equity only infrequently per Tables I-III submitted by 
Professor T. G. Parry to Senate Select Committee on Foreign Ownership and Control, Proceedings, July 12, 1972 
at pp. 278-9. 


8Prime Ministerial speech, Sept. 16th, 1969, at p. 5. 


*Summarized in two helpful publications of the Foreign Investment Division, Office of Economics, Department of 

Industry, Trade and Commerce, Ottawa; Selected Readings in Laws and Regulations Affecting Foreign Investment 
in Canada, March 1972 and Extracts from Provincial Laws and Regulations Affecting Foreign Investment in Canada, 
November, 1972. 
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specific industries in Australia. The official policy, until very recently, has been to allow 
controlling positions in new or acquired ventures in all but a handful of business areas. 


The federal measures that are restrictive involve limits in respect of foreign ownership in 
broadcasting and television and civil aviation.!° For instance, a 1969 amendment of the 
Broadcasting and Television Act 1942-71 provides that: 


“AM licence is subject to a condition that, at all times during the currency of the 
licence, 


(a2) shares representing not less than 80% of the issued capital of the licensee 
will be beneficially owned by persons each of whom is either a resident of 
Australia (other than a company) or a company controlled by persons (other 
than companies) who are residents of Australia; and 


(b) shares representing more than 15% of the issued capital of the licensee will 
not be beneficially owned by a person (other than a company) who is not a 
resident of Australia or by a company controlled, directly or indirectly, by 
persons who are not residents of Australia.’’" 


The parallel provision for civil aviation reads as follows: 


“Unless the Director-General [of Civil Aviation] otherwise directs, a licence of 
certificate [required to operate an airline service]. . . shall not be issued to a 
person who is not a British subject ordinarily resident in Australia or a corpora- 


tion substantially owned and effectively controlled by British subjects ordinarily 
resident in Australia.’’!? 


In 1972 the potential significance of the two tests arose in a reference by the federal 
Senate to its Standing Committee on Industry and Trade. The reference concerned the 
proposed takeover of Ansett Transport Industries Ltd. by Thomas Nationwide Transport 
Ltd.*3 This bid will be the subject of separate comment in the discussion of state legisla- 
tion, infra at paragraph 2.10. Ansett’s interests include an airline and two television 
broadcasting licences. The question of foreign ownership and control was thus of some 
importance since it was accepted that there was a sizeable foreign participation in 
Thomas’ shareholdings. 


The Committee was asked, inter alia, to ascertain the degree of non-Australian ownership, 
direct or indirect, of the issued share capital of the two companies. The Senators’ observa- 
tions in this connection are worth noting here. It proved impossible to determine ‘with 


10For a brief discussion, somewhat dated, see Donovan, ‘Foreign Investment in Australia” in Legal Aspects of 
Foreign Investment (Friedmann and Pugh, (eds.) 1959) 10 at pp. 17-18. 


1S. 6 Commonwealth Act No. 31, 1969, adding s. 92F to the Broadcasting and Television Act 1942-71. 
12Air Navigation Regulation 322(1), pursuant to Air Navigation Act, 1920-71. 


183Parliamentary Paper No. 35 (May, 1972). The takeover attempt was the year’s corporate cause celebre involving 
Sydney-based TNT and Melbourne-located A.T.I. The bid was vehemently fought by the A.T.I. board headed by 
Sir Reginald Ansett and eventually withdrawn after the Victorian government introduced a bill which, inter alia, 
would have launched a parliamentary inquiry and hamstrung any attempt to utilize any controlling position 
acquired by the takeover: Select Committee (Ansett Transport Industries) Act 1972, discussed in CAC y 
Australian Securities Law Reporter at para. 70-008. Apparently the measure was without precedent in Australian 
history. Shortly thereafter, the same Parliament gave third reading to an omnibus takeover review measure, 
Parliamentary Committees (Take-over Offers) Act 1972, discussed in detail at para. 2.10 infra. 


“The Committee tentatively concluded that non-Australian ownership in TNT could be at least 34% and about 
10% in A.T.I. but in each case felt that these shares were widely dispersed. There was some concern that a degree 
of concentrated but deferred control would be possible in T.N.T. due to the existence of nearly 7 million share 
options. The non-resident shareholdings in T.N.T. clearly placed in jeopardy T.N.T.’s capacity to take on A.T.I.’s 
licences in aviation and television broadcasting. Committee’s Report, supra note 13 sat ppia-os 
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certainty the extent to which shares held by Australian residents might be beneficially 
owned by persons overseas.’’!5 


Legislation in New South Wales (Thomas’ state of incorporation) and Victoria (Ansett’s 
incorporating jurisdiction) provides that a substantial shareholder, that is, one holding 
10 per cent. or more of the shares in a public company, must declare his interest.!® Share- 
holders falling below the 10 per cent. line need not disclose, nor apparently is there a 
compulsion on a beneficial owner of shares who is resident overseas to declare his interest, 
even if he is a substantial shareholder. In the words of the Standing Committee, 


‘‘fa] nominee company which holds shares on behalf of beneficial owners is not 
required to identify the beneficial ownership of such shares. The only duty of a 
nominee company in this respect is to notify the beneficial owner of the require- 
ment for him to declare his interest.’’!7 


The consequences were viewed as perilous for companies required to operate within the 
terms of foreign ownership legislation and most unsatisfactory if foreign equity limits are 
to be applied with assurance. The state Companies Acts and the national legislation, 
suggested the Committee, ought to require that information on the beneficial ownership 
of shares in any company ought to be readily available.'8 


On the question of a concentrated minority shareholding by foreign interests, the 
Committee recommended the amendment of the Air Navigation Regulation along the 
lines of the broadcasting provisions to provide ‘“‘that no more than 15 per cent. of the 
voting power of an Australian firm holding an airline licence should be permitted to remain 
in the hands of any one foreign owner.’’!9 


Action has not apparently followed on either proposal. The problems associated with 
determining the true beneficial ownership of shares thus remain and may assume larger 
significance in the future in takeover proposals before the review committee administering 
the Companies (Foreign Take-Overs) Act 1972.?° 


Banking is the third sphere of activity in which foreign participation is restricted. Since 
the Second World War, it has been consistent federal policy to refuse entry to non-resident 
controlled or owned interests,?! thus leaving the Australia and New Zealand Banking 
Group Limited (A.N.Z.) as the only predominantly foreign-owned trading bank.?? 


This administrative policy has been supplemented by the Banks (Shareholdings) Act 
1972 providing for control of substantial interests in the shares of banks incorporated in 
Australia and authorized to carry on business under the Banking Act. In placing a ceiling 


Id. at pp. 22-23. 


16Companies Acts, s. 69D, discussed in the Standing Committee’s Report, supra note 13 at pp. 5-6 and in Mason 
and O’Hair, Australian Company Law (2nd ed., 1973), pp. 120-127. Recall reference to need for disclosure require- 
ment by the then Prime Minister in 1969 at paragraph 2.5, supra. 


17Committee’s Report at p. 6. For a more complete discussion of substantial shareholdings, see C.C.H. Australian 
Corporate Affairs Reporter, paras. 8-500—8-550, particularly 8-530. 


Id. at p. 6. 
197d. at p. 7. 


20The use of nominee shareholders appears to be quite widespread. Evidence on the significance of overseas nominee 
companies is scattered but non-residents interested in portfolio investment are counselled to employ the services 
of a nominee company of an Australian bank. Recently disclosed figures for Australia’s biggest company, the 
Broken Hill Pty. Co. Ltd. (B.H.P.), refer to five Australian bank nominee companies as including ‘‘a sizeable 
component of overseas holdings’ and ranking among the top 20 B.H.P. Shareholders: Australian Financial 
Review, September 23rd, 1973, p. 33. 


214 policy stressed by Prime Minister Gorton in 1969 in his guidelines policy speech, supra note 6 at p. 5. 


22Reserve Bank of Australia, submission to Senate Select Committee on Foreign Ownership and Control (July, 
1972), Appendix A. 
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of 10 per cent. on individual holdings of the voting shares of a bank, the government de- 
clared a more rigid policy 


“of not allowing local interests considered unsuitable for the task or overseas 
interests to acquire a stake in Australian banking through the acquisition of an 
interest in existing banks.’’23 (My emphasis). 


In the ‘‘near-banking’’24 sectors of instalment finance and merchant banking, foreign entry 
and participation, on the other hand, has been very marked in recent years. The majority 
of the larger instalment credit companies have substantial overseas shareholdings, in many 
cases involving foreign banking interests, barred, as we have seen, from engaging in bank- 
ing operations per se in Australia.2° Since 1969, shareholdings in several of the larger 
finance companies have been taken up by overseas banks, predominantly American. 
While it is accepted that ‘‘substantial lines of credit’’?® have been provided by these over- 
seas connections, present experience under the Companies (Foreign Take-Overs) Act 1972 
suggests that further incursions will be regarded rather warily and may expect an icy 
reception. But then relatively few takeover opportunities (in terms of achieving a position 
of effective control as opposed to consolidation of position) would appear available in any 
event. Few large Australian-owned firms remain. 


In the case of merchant investment banking companies, there is “‘almost universally a 
significant component of overseas ownership’’?$ which continues if one broadens the cate- 
gory to include a wider range of activities in corporate development finance.?® The growth 
of foreign involvement here has frequently been by way of independent or joint ventures 
involving several overseas banking interests. Undoubtedly their international experience 
and access to foreign capital markets have been factors in their rise to comparative 
prominence since the mid-1960s. Moreover, as one entrant recently argued, 


‘it should be understood that overseas institutions have not been permitted 
to enter the commercial banking field in Australia, with the result that their 
activities have inevitably been channelled into other businesses, of which con- 
sumer finance and merchant banking are by far the most significant examples.’’?° 


Conclusion. 


Subject to a few isolated measures concerned with national security or other specialized 
considerations, the formal limits on foreign participation are thus confined to banking, 
civil aviation and television station licences. However, this short list of ‘‘key sectors’ has 
been supplemented in 1973 by the force of decisions under the Companies (Foreign Take- 


237d. at pp. 2-3. There has not been time to determine if the formula will meet the intent. It ought to be further 
noted that considerable official leverage on changes in ownership has always been afforded by s. 63, Banking Act 
1959-67. 


“Perhaps not a wholly accurate term but frequently used in financial publications and commentaries. In its widest 
sense, the Australian usage refers to such financial institutions as instalment credit companies, short term money 
market companies, pastoral finance and development finance companies, building societies and credit unions. For 
an overview of foreign ownership in the financial sector, see Reserve Bank Submission supra note 22, at pp. 13-16. 


Id. Appendix C. See also Submission of Australian Finance Conference in Proceedings, July 11, 1972, Appendices 
C and D at pp. 212-13. 


Submission of Ord—B.T. Co. Limited (described variously as a merchant banker or a development finance 
company; 90% owned by Bankers Trust Company of U.S.A.) in Proceedings, Senate Select Committee on Foreign 
Ownership and Control, July 12, 1972, at pp. 324-5. 


27Reserve Bank Submission, supra at note 22, Appendix C. 

280rd—B.T. Co. Limited Submission, supra note 26, at p. 325. 

29Tbid.; confirmed by Reserve Bank Submission, supra note 22, Appendix E. 
309rd—B.T. Co. Limited Submission, supra note 26, at p. 325. 
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Overs) Act and several announcements of governmental intention. Indeed, the cumulative 
effect may be said to have gone considerably beyond the list of key sectors formally estab- 
lished in Canada. 


On the assumption that Bill C-132 (Foreign Investment Review Act) is enacted, we may 
well see a similar effect on the list of industries to be protected from further foreign 
takeovers. 


2.7 Two Special Cases of Federal Restrictions on Foreign Participation. In keeping with 
the pre-1972 policy of reserving the right to prohibit a takeover adverse to “the national 
interest’’, the Commonwealth government did move against specific attempts in 1968 and 
1970. 


The first involved amendment of the Capital Territory’s Companies Ordinance?*! to pre- 
vent the takeover of two life insurance companies registered under the Life Insurance 
Act22 More recently, in September, 1970, the Ordinance was changed to prevent a take- 
over, in this case of two companies holding Northern Territory uranium deposits.*? 


It will be observed that both steps were taken hurriedly, in an ad hoc fashion, and in 
response to specific takeover threats. Again, in both cases there was no attempt to deal 
with a sector or area of economic activity beyond that falling within the limits of the 
federal powers in respect of the Capital or Northern Territories. Nonetheless, the actions 
were indicative of a growing Commonwealth concern over foreign takeovers. They also 
illustrated the simple, Ordinance approach available to the Commonwealth in the exercise 
of its territorial jurisdiction. 


Given the introduction of a national policy in the 1972 Companies (Foreign Take-Overs) 
Act and its consequent ‘‘ripple’’ effect on investment decisions, it is likely that the 1968 
and 1970 actions were the last of a kind. 


2.8 Selected National Statistics on Foretgn Direct Investment in Australia. It may be 
helpful at this stage to reproduce several tables of data presented in evidence before the 
Senate Select Committee on Foreign Ownership and Control in 1972. No attempt is made 
to discuss the adequacy or methodology of the figures reproduced. Indeed, there has been 
frequent criticism about the lack of timely and accurate statistics of overseas participation 
in Australian business.34 These caveats notwithstanding, the statistics may yield a help- 
ful perspective on the larger Australian picture of foreign participation. Had time been 


31Companies (Life Insurance Holding Companies) Ordinance 1968, gazetted on Nov. 19 but announced by the 
Prime Minister on Sept. 23. 


32The entire exercise is discussed and analysed in Nochimson, The M.L.C. Ordinance—A New Legal Approach to 
Foreign Investment, 43 Aust. Law Jnl. 101 (March 31, 1969). As in the Thomas Transport—Ansett Transport 
affair, it appears that the takeover was strenuously objected to by the offeree company’s board. Prime Minister 
Gorton denounced the attempts of the apparent foreign buyers to conceal their identity and vowed that local 
control of investment decisions of over $700 m. of savings would be retained, per Australian Financial Review, 
Sept. 24, 1968, cited in Nochimson, note 1. As then, foreign controlled companies presently dominate the 
Australian life insurance industry: see Submission of Insurance Commissioner in Proceedings of Senate Select 
Committee on Foreign Ownership and Control, July 18, 1972 at p. 432. Whether or how their investment de- 
cisions had been against the public interest was not commented upon. 


38The effect of the Companies (Uranium Mining Companies) Ordinance 1970 is to place restrictions upon the 
purchase of shares in certain specified companies(in this case two companies having control over uranium deposits 
in the Northern Territory). Briefly the Ordinance operates 
(1) to limit to 15% the total number of shares in a specified company that may be held by a non-resident or 
by a foreign corporation, 
(2) to limit to 5% the number that may be held by one non-resident or foreign corporation, and 
(3) requires disclosure of all holdings representing more than 5% of the issued capital of either company. 
34Report No. 1 (Parliamentary Paper No. 216 (1972) at p.1) of the Senate Select Committee on Foreign Ownership 
and Control recommended, inter alia, ‘that official statistics of overseas participation in the mining and manu- 
facturing industries [be] provided and updated on a regular basis and also extended into other industries.’”’ It is 
understood that steps have been taken in the Department of the Treasury to implement the recommendation. 
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available, it would have been interesting to compare Australian and Canadian*5 figures. 
Although comparable reporting criteria are sometimes absent, the exercise would certainly 
yield some similar figures in manufacturing, mining and some financial institutions. 


TABLE I 
Direct Foreign Investment—Manufacturing 


INDUSTRIES SUBJECT TO CONTROL OF LARGE FOREIGN CONTROLLED COMPANIES* 




















Assets of Large Domicile 
Companies Under of Predominant 
Foreign Control Companies 
Per Cent 
BVLOGET, VicitLG Wes wen ees ete RN BY tide gee, 5 100.0 USE N Ua ke 
lobdaeco-ane Cigarettes Pes. on Ge soe 2) a tems 100.0 LK US. A. 
LES Nae heal Rem anaes Go Meng Ry Ora ee Pe a GR 94.0 UK. 
PMAMMACEH CUS ares hee ee eee le ee oe 93.0 URSA BK 
Petrolennm: and’ © hetniealgs 4 ..eden onl eae ok ole 88.6 EKG Ur Sul 
Aericultural Mauspniertte tr 5. 6 Mee as eee ba oe 83.7 US At 
‘Eranstormers,-Switchgearset®. 2 oNc..0. Foe oa 4235 UV: 
Rte ete Lyittee poets Goi ec en oes Gaels dice ce ans es a 70.1 UKs, USA. 
Electric Wires and Gableses ene ae Ohee a tet 67.3 Uke 
INORAEITOUSINICERIS «ths fron peg eee eke ae, oe 65.5 Lista UK: 
Oiier Heavy Equipment. 225 asclebs arg 8 owes ee 64.9 Tass 
Exeavacingy anlipnient nas x. eo 6 tee eee 55.0 Lb trees 
Conimunications: Equipment. :. 005. 5..34. 2, son cane 54.0 USA, U.K 
PU GKUULESE ces ey ray ea: Cae Oe Se eee eee aoe 52.6 U.K. 
Radios. LV ands pplances <tc... hee awaiu eh ee AT.2 U.K., Holland and U.S.A. 
O51) ee eile eke NON RITE A NING. i PC SOM Aly, otR te a o20 Os 34 
BORE POCESS Ta iuiy ee Ae, Ni Nia oe coer MS ae tea eee 32.4 UKSUS A. 
Refrigerators and Washing Machines.............. oH ie | [Onn e 6 
Pleawye Pgineering #2. seeks oe ae Ras oS Lae 20.0 LK 
Peonratiel Steel nau: ae one te hemes 2 ote en re I BS U.K. 
DISH SCL Veer Mini, GRRE asco ERO 5 a See Erase 15.9 UU S A. 








*E. L. Wheelwright, ‘Development and Dependence: the Australian Problem”, The Australian Quarterly, 
Vol. 43, No. 3, September 1971; as reproduced in McCarthy, ‘‘The Great Australian Takeover Book”’ 
(1973) in Appendix 4 at p. 217. 


*For example, as cited in Foreign Direct Investment in Canada (the Gray Report) in Ch. 2, pp. 16-22. 
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TABLE II 
Australian Manufacturing Industry 


DETAILS OF FOREIGN INVESTMENT AND LEVELS OF PROFIT, CONCENTRATION, GROWTH AND TARIFF PROTECTION * 
(Years ended 30th June) 

















Foreign Profit Before Five Largest Average Effective 
Cone Tax and Firms Share Annual Rate Tariff 
trolled Interest, 1970 in 1970 of Growth Pro- 
Share of tection 
Industry Value of On Volume Available 
Pro- Funds Funds of Gross 1968 
duction, Em- On Em- Pro- _Invest- 


1967 ployed Sales Sales ployed duction ment 























Per Per Per Per Per Per Per Per 
Cent Cent Cent Cent Cent Cent Cent Cent 

Tobacco Products: .ane e. 99.0 24.6 9.8 99 99 2.6 6.9 30 
Oiland nel gern ae 82.6 9.1 9.9 84 84 9.5 —0.7 3 
Soaps and Detergents..... 82.4 22.0 8.4 64 84 S25 6.2 35 
Chemicals and Fertilisers. . 78.0 Shall 8.4 Sil 60 Be5 19.2 36 
Pharmaceuticals and 

Toilet Preparations..... 76.3 24.6 14.4 29 35 6.7 £122 68 
Paints, Polishes and Inks. . 61.4 16.1 9.3 68 68 4.8 3.9 62 
Motor Vehicles and Parts. . 60.9 litie2 8.6 iS) 77 4.0 20.7 67 
Gonfectionery 4.62: 41.5 132 9.1 76 84 10.8 10.0 39 
Jewellery, Toys and Other 

ProductSeaee eee Qe 1392 6.7 is 20 5.9 —6.0 68 
Machiieryrcs. scan tee 31.3 11.9 Tell 19 20 8.1 fe 50 
Food and Drinks #27 2.05: 26.1 11.9 Soil 25 25 4.5 9.8 19 
Metal Manufacturers... .. 25.0 10.9 C137 59 76 8.0 14.3 80 
Tyres and Other Rubber 

Products 0s, gto Dei TOES 6.4 93 92 5.5 12.0 eS 
Wayan aye! COW, . 5 oo ee oo - Dea 10 VTE 42 44 Sel 58) 42 
Rope, Canvas and Sacking 18.8 il ARS) 8.2 83 90 4.8 —0.3 120 
Plastic Products... ......- 18.4 16.9 10.3 48 Si HES 14.5 55 
Cement and Plaster 

Products: 5 ore eee Kes! 16.9 10M 61 68 8.1 10.6 28 
iootweanteee te eee 16.7 14.3 1520 33 45 3.0 (ia 68 
Wool Scouring and 

Fellmongering.......... 16.7 8.9 3.6 Ted 64 —0.2 8.6 — 
Optical and Scientific 

[inctiumen toeeen ante 14.7 19.1 8.3 Sy 64 13.4 11.9 6 
Paper, Stationery and 

Printing sateen 13.4 153 9.8 25 35 8.1 10.1 37 
Glass and Clay Products. .. 12.5 ioe 10.7 88 89 5.5 10.7 29 
Leather Goods and Bags. . . 9.8 9.2 A.D 30 39 0.5 Sed 63 
Ships and Transport 

EB Guipime nts eae 7.8 10.7 4.2 45 49 4.0 4.8 71 
Animal and Vegetable Oils. . 7A 10.3 5.3 98 99 4.8 7.8 5 
Brickomat.ce Mar eee een: Gas 15.2 15.3 52 Si 4.6 16.3 48 
Clothingse teu eee 6.4 16.1 G2 13 20 4.6 nes 74 
‘Tiniber Wiihing nee were 5.4 125 6.3 22 20 Sal 4.7 22 
Furnitures. cn oc ee 4.6 20.5 ie 21 31 6.1 5.0 54 
Wooden Products......... 11 19.6 1.3 22 29 6.3 7.8 30 
Brewing, Winemaking and 

Distillinie: 120 eee 0 14.0 9.0 72 60 5.4 5.4 16 
Total Manufacturing Sector 29.7 13.0 8.4 — — 6.8 9.3 46 





*Tariff Board Report, 1970-71.; as reproduced in McCarthy, “The Great Australian Takeover Book’’ 
(1973) in Appendix 5 at pp. 218-219. 
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TABLE III 
Overseas Ownership and Control of Australian Mining Industry 
1963, 1967 and 1968 




















Value of production Average employment 
attributable to attributable to 
Overseas Overseas Overseas Overseas 
Year ownership(a) control ownership(a) control 
Percentage Percentage Percentage Percentage 
of total of total of total of total 
Metal mining— 
LOG Sere On re hol des dienes 39.8 53.6 31.4 42.5 
LO OSES ee Sete. 7 eb Res OU ee oe: 50.0 64.9 36.1 on yd 
TOO Sceieer nae saw nose, ae uses 51.0 68.7 36.1 5L.7 
Fuel mining— 
BOYS Sites nwt ia SUN AG een ae ee ides L535 8.5 11.4 
SG Tei cee Ue Mr wai a Pe pe foe oe 25.6 Aas) 13.5 18.1 
NOOSA say erat eh Go Lege A rae 32.3 39.7 16.6 213 
Non-metal (excluding fuel) mining— 
NOG Nene Sore rx age en ee eet 13.8 19.2 6.8 8.9 
1 OG Tiare Rina ee we Rr Race eae 19.6 28.5 14.9 19.7 
LOGS ite cyanea al roe hee ee 20.0 28.6 18.2 21.8 
Total mining— 
DOGS. 9 retell Meek ER MTE SE NRy R oye 21d 36.8 19.7 26.5 
oS Vied bgken tees! Botrahenkat oer emer ae 40.9 52.9 26.0 36.6 
LOOSE ee eaten agen ae Meg: 44.0 58.1 27.4 38.1 








(a) Excludes ownership resulting from overseas portfolio investment. 
Source: Commonwealth Treasury, Overseas Investment in Australia, May, 1972. 


2.9 The Senate Select Committee on Foreign Ownership and Control. On December 10th, 
1971, this Committee was established by Resolution of the Senate to inquire into and 
report upon foreign ownership and control of Australian commerce, industries, land and 
resources. Its terms of reference®® signalled the probe as the first parliamentary inquiry 
into the legal, economic and political ramifications of overseas business activity in Aus- 
tralia. The only other official study to this time had been undertaken by the Department 
of the Treasury in its paper, ‘“Overseas Investment in Australia’’3’? released a few months 
later in 1972. The report was limited to economic considerations. 


In October, 1972, after a number of open hearings and private sessions, the Committee 
published a form of interim report. Those recommendations*§ most relevant to this study 
are as follows: 


“(1) The Government give urgent consideration to determining key strategic or sens1- 
tive areas where foreign investment should be limited or excluded; 


“(3) A single National Stock Exchange be created by Federal Legislation; 


Reproduced in Appendix I, Report No. 1 (Oct. 1972), Senate Select Committee on Foreign Ownership and 
Control of Australian Resources (Parliamentary Paper No. 216, 1972). 


37Treasury Economic Paper No. 1 (May, 1972), Australian Government Publishing Service. 


38The Committee reported shortly before the federal elections which brought about a change in government. Two 
Labor Party Senators (Cant and Murphy) refused to agree with the other four members on the ground that 
‘measures can be taken to stem and reverse the increasing foreign ownership and control of Australian industries, 
commerce and resources.”’ In their view, ‘‘such measures should be taken without further delay’’: Committee 
Report No. 1, supra note 36, at p. 12. Senator Murphy is now Attorney-General and when the Committee was 
reconstituted on April 10, 1973, Senator Cant was elected chairman: C.C.H. Australian Securities Law Reporter, 
para. 70-037. Due to the pressure of other Senate business, the Committee has not been overly active in recent 
months. Its first report forecast investigation of the capital market, the use of nominee companies, an empirical 
survey of takeover activity and a review of financial intermediaries. 
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“(4) A national Companies Act be achieved by Federal Legislation ;?° 


(6) The Government give consideration to either expanding the activities of the 
Australian Industrial Development Corporation and the Australian Resources 
Development Bank, or establishing other special purpose organizations; and, 


(7) The Government give urgent consideration to whether the ownership and con- 
trol of all financial institutions should be regarded as a sensitive area and covered 
by Federal Legislation and/or Reserve Bank supervision; . . . ’’*° 

(Own emphasis) 


2.10 Activity at the State Level: The Victoria Parliamentary Committees (Take-over Offers) 
Act 1972. To the overseas visitor (admittedly without the benefit of appropriate com- 
parative data), corporate takeover activity in Australia appears to be of epidemic propor- 
tions4! The volume and variety of action in recent years, involving both domestic and 
foreign-controlled offerors, has spawned bestsellers,4? company law reform,’ a call for a 
National Companies Act and a realization that a thorough empirical investigation is long 


overdue.# The pace of takeover activity has been such that during the growth period of 
1965 to 1972, 


“the number of takeovers resulting in the removal of companies from the Sydney 
Stock Exchange has doubled from about 25 each year in 1966-69 to over 50 
each year in 1969-72,’ 


It is acknowledged that takeovers, mergers and sellouts result from a multiplicity of 
of reasons and it is beyond this study’s terms of reference to probe them in any detail. 
What is relevant is to record the growing and diverse debate on the subject and the fact 
that concern has gone beyond the goal of assuring fair and equal treatment of share- 
holders of the object company.*® 


Prior to the announcement of the new federal approach towards foreign takeovers in 
September, 1972, a most intriguing measure came into law in the commercially significant 
State of Victoria, The Parliamentary Committees (Take-over Offers) Act 197237 (See 
Appendix B.) It remains a unique exercise at the state level and a balance sheet of public 
interest criteria available for discretionary application in the review of a takeover proposal. 


39Considerable constitutional uncertainties surround this proposal, although the federal case has been strengthened 
by Strickland v. Rocla Concrete Pipes Limited, 45 A.L.J.R. 485 (1971). The present government has committed 
itself to the introduction of an Act and it is expected to receive first reading shortly: Australian Financial Review, 
Sept. 6, 1973 at p. 15. 


40Committee Report No. 1, supra note 36 at p. 1. The other recommendations concern a review of tax laws, the 
the establishment of a Mortgage Bank and improved statistical services in the Department of the Treasury. 


41The most comprehensive and accessible compilation of takeover data is in McCarthy, The Great Big Australian 
Takeover Book (1973) in Appendix 10, pp. 226-249 for 1960-72, reproduced infra in Appendix D. 


“Tbid. 

eo, the Takeover Code, noted supra note 6. 

44Senate Committee Report No. 1, supra note 36, at p. 9. 
4McCarthy, supra note 41, at p. 1. 


6e.¢. ‘The Committee considers that any policy regarding takeovers by mergers with or sellouts to foreign firms 
needs to be based on grounds other than the economic position of the Australian firm. Consideration needs to be 
given as to whether the desired result can be obtained by other means’’, per Senate Committee Report No. 1, 
supra note 36, at p. 10. 


47Victoria Statutes, No. 8286 (1972), adding Part VA to the Parliamentary Committees Act 1968. Introduction of 
the Bill followed closely upon passage of the Select Committee (Ansett Transport Industries Act 1972 which, inter 
alia, appointed a Committee to inquire into the plan by Thomas Nationwide Transport Ltd. to take over Ansett. 
The Ansett Committee was directed to report on the desirability of the planned take-over scheme ‘‘having 
regard to its importance to the economy of the State of Victoria and in particular to the transport services in 
Victoria’ and whether governmental action would be desirable “‘in the public interest’. Shortly thereafter, T.N.T. 
withdrew its offer. 
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While the review mechanism set up by the statute has yet to be called upon, the in- 
cumbent members have held several organizational meetings and potential for action 
ought not to be simply dismissed .48 


The Act establishes a Company Take-overs Committee consisting of seven parliamentar- 


. 


ians.*° According to the new section 44B, 


[t]he functions of the committee shall be to consider and report to Parliament 
upon any proposal involving a take-over for shares in a company incorporated in 
Victoria to which Part VIB of the Companies Act 1961 applies that is referred 
to the committee (for report by the Attorney-General” (own emphasis). 


The coverage, subject to such exercise of discretion, thus extends to any offer to acquire 
15% or more of the voting shares in a public company, other than by way of regular 
Stock Exchange purchases.°° Only takeover proposals for shares are covered. Broadly 
speaking, time for review by the Committee is to be afforded by Order in Council 
“freezing” the proposed takeover situation for a period up to twelve months.*! In making 
this interim prohibitory Order, the Governor in Council comes in at the third decisional 
level, viz., after the Attorney-General has referred the takeover proposal and upon request 
by the Company Take-overs Committee. Obviously, however, the Order is the linchpin 
in the exercise and it is important to note the grounds upon which the Governor in Council 
is to determine whether ‘‘the takeover scheme involves the general public interest’”’ and 
hence may be stopped pending review by the Committee. The declared heads of concern 
are that the scheme 


(1) “involves the transfer of ownership and control of the company to a person or 
persons outside Australia or 


(2) “would involve the establishment of a substantial degree of monopolization in 
any particular industry or 


(3) “would tend to substantially affect the economy of Victoria or 
(4) “would prejudicially affect the employees of the company.” (Own emphasis. ) 


These discretionary grounds were later discussed in a press statement (see Appendix C) 
in which the then Attorney-General elaborated upon the principles that would guide any 
decision to refer a proposed takeover to the Select Committee. It is clear from the state- 
ment that his exercise of discretion would virtually guarantee the issuance of a “‘freeze’’ 
order since the relevant grounds for the decision are identical. 


Slightly over a year has elapsed since passage of the legislation and the Committee still 
awaits its first reference.® The possibility of a reference has been materially reduced by 
several factors, namely 





‘Meeting with the Company Take-Overs Committee, Sept. 19, 1973. There was some consensus that a takeover 
attempt by a “corporate raider’ (asset stripper) would be a likely candidate for a first reference, particularly if 
there were any prospect of a plant removal or shutdown and/or the offeree’s directors recommended rejection 
of the takeover proposal. 


eis CEUs). 


°°This is a very generalized reading of Part VIB, ss. 180C, 180D, and more detailed reference to these provisions 
must be made to identify the precise takeover situations regulated by the Takeover Code. 


S15 244.55 (2) 


Only one takeover proposal has been the subject of public comment by the Attorney-General—the successful bid 
by Cadbury Schweppes Australia Ltd. for Tarax Drinks Holdings Ltd. A report was requested from the Registrar 
of Companies although it was felt that the case ‘‘did not fall within the Guidelines”’ since 
(1) the offeree board recommended acceptance, 

(2) “in the past, the Victoria government has left foreign takeovers to Canberra”, and 

(3) the foreign element ‘‘was not strong enough because of the dual ownership of Cadbury Schweppes Australia 
Ltd.”, per Australian Financial Review, Sept. 5, 1972, p. 1, Nothing further was heard of the Registrar’s 
report. For federal treatment of the case, see infra, para. 3. 6. 
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(a) any concern over foreign takeovers has given way to federal measures set up to 
deal with that question ;°? 


(b) the spectre of monopolization via takeover is to be controlled by the recently 
proposed federal Trade Practices Act; 


(c) The strong suggestion that a proposal will not be referred if it is ‘supported by 
the directors of the offeree corporation and by the majority of the shareholders’, 


(d) the forecast of official approval for a takeover if it ‘‘would lead to the injection 
of new funds, advance technology and better management”’,>> surely a rather 
easy threshold to which most offerors will publicly aspire, at least at the outset, 
and 


(e) by the knowledge that not a single “exceptional case’’56 has been identified in 
more than a year of reviewing compliance statements filed with the Registrar 
of Companies by offeror companies.5’? These documents are regarded as con- 
fidential by the Registrar.*® 


In summary, the Victoria measure is significant for its assertion of an official responsibility 
to review takeover proposals in the larger public interest. Passage of control in a local 
company to non-resident interests is declared to be a primary factor in the exercise of 
a review discretion. The statute did precede any federal legislation in this area. 


For these reasons, and notwithstanding the evidence of inactivity, the 1972 Act calls 
for separate recognition in any chronicle of policy evolution. Nor ought it go unnoticed 
that the statute is cited by some state legislators as evidence of the state’s interests that 
ought to be formally considered in any foreign takeover reviewed by the federal 
authorities.°® 


583A ttorney-General Press Statement, August 30, 1972 (Appendix C infra), second subclause (b). 
®4Given first reading in Senate on Sept. 27, 1973: Australian Financial Review, Sept. 28, 1973, p. 1. 
55Press Statement, supra note 53, subclause (f). 

568A term pointedly used in the Press Statement. 


57Under Part VIB of the Companies Act 1961, the offeror must lodge a disclosure statement (known asa Part A 
statement per the Tenth Schedule) with the Registrar of Companies before the offer is dispatched to the offeree’s 
company shareholders. Upon receipt of the Part A statement, the Registrar has apparently adopted the practice 
of requesting a statement from the offeror ’’covering the matters referred to in the press statement... “ of the 
Attorney-General: see sample letter dated Aug. 31, 1973 in Appendix C, infra. 


58] etter to author from Registrar of Companies, Aug. 16, 1973. 


59Cf, Bill C-132, Foreign Investment Review Act, s. 2(2) (e) referring to the influence of “‘industrial and economic 
policy objectives enunciated by the government or legislature of any province likely to be significantly affected by 
the (foreign) acquisition or establishment.” The interest of state governments in the consequences of takeovers is 
to be distinguished from their open door policy towards new overseas investment. This attitude has been character- 
ized by federal observers as leading to ‘‘a situation where all State Governments continually encourage Overseas 
firms to set up operations in their State, all too often in competition with each other’, per Report No. 1, Senate 
Select Committee (1972), supra, note 36 at p, 4. 
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Ill. THE NEW AUSTRALIAN POLICY: 
THE COMPANIES (FOREIGN TAKE-OVERS) ACT 1972 


Za 





III. The New Australian Policy: 
The Companies (Foreign Take-overs) Act 1972 


3.1 Setting for the announcement. On September 26th, 1972, the Prime Minister fore- 
shadowed federal legislation to prevent foreign takeovers of Australian companies con- 
sidered to be against the national interest.6° The announcement of a clear takeover policy 
had been expected in light of the Treasury’s economic paper,!! interest surrounding the 
hearings of the Senate Select Committee®? and uncertainty in the business community 
about government attitudes. The calls for clarity mounted appreciably after two U.S. 
companies, Clorox and ITT Corporation, withdrew their takeover proposals for Kiwi 
International and Frozen Foods Limited, respectively, amidst generally unfavourable 
public debate.® 


3.2 Whether a proposed foreign takeover is ‘‘contrary to the national interest’? — the criteria. 
The terms and administration of the legislation later adopted are discussed in detail 
below. Pending introduction of the legislation, the policy was to be implemented 
immediately by the government, in line with the new maxim ‘‘that the time has now 
come to introduce a new approach for the control of foreign takeovers.’’® 


The criteria by which a proposed foreign takeover will be assessed,®® in terms of com- 
plying with the national interest, were spelled out in the September 26th statement. 
The Act that later emerged is silent on these factors and Treasury officials have confirmed 
that their interpretation of ‘‘national interest’’ in each case is very much influenced by 
the original statement.6’ The salient aspects are as follows: 


(1) Net economic benefits — this is the primary test summarized in these words: 


“Whether, against the background of existing circumstances in the industry 
concerned, the takeover would lead, either directly or indirectly, to net economic 
benefits in relation to such matters as production, prices, quality and range of 
products and services, and efficiency and technological change which would be 
sufficient to justify the increased degree of foreign control of the particular industry 
that would result from the takeover.’’6* (Own emphasis.) 


If this test is cleared, then these additional criteria are considered: 


(2) Good corporate conduct — will the company concerned be likely to 


6°For a concise treatment of the statement, see C.C.H. Australian Corporate Affairs Reporter, para. 13-350. Re- 
ferences in this paper to the Ministerial Statement to the House of Representatives are based on the five-page 
extract reprinted from the Parliamentary Debates for Sept. 26, 1972. 


$1Supra note 37, tabled in the House of Representatives in May, 1972. 


6“As a result of the great public interest in the inquiry, special arrangements have been made to make copies of 
the Daily Hansard available to interested persons upon request. The Committee has also adopted the unprece- 
dented practice of incorporating a large number of the submissions it has received. ..’’, per Select Committee's 
Report No. 1, supra note 36, at p. 4. 


%e.g¢., Australian Financial Review editorial, p. 2, Aug. 25, 1972. 


6The Bill was given first and second reading in the House on Oct. 24th, third reading the next day and cleared the 
Senate in the final minutes before dissolution for the general elections. 


’ 


65It may be mere coincidence that the Official Opposition’s (Labor Party) election slogan became “It’s Time.’ 


The full range of takeovers is discussed infra. They were to include the purchase of shares or other assets yielding 
effective control of the offeree company. An important extension was to include “the transfer of a significant 
part of the ownership or rights over a valuable or potentially valuable mineral area ....’’ within the definition 
of a reviewable proposal: Ministerial Statement, supra note 60, at p. 4. 


S7Interview, M. Bassett, former Chief Executive Officer, Treasury's Committee on Foreign Takeovers, Aug. 30, 
1973. The government in the Sept. 26 statement expressly reserved the right to take ‘‘direct action’, without 
reference to any review authority, against any takeover that ‘“‘would significantly affect the relative balance 
of Australian-overseas ownership and control of the industry concerned."’ Such a step has not been taken to 
the present, a fact assisted no doubt by the effects of experience under the Companies (Foreign Take-overs) 
Act 1972. 


68Statement, supra note 60, at p. 4. 


“follow practices consistent with Australia’s interest in matters such as exports, 
imports, local processing of materials produced, research and development and 
industrial relations, including employee protection’’?6° 


(3) Consistent with government programmes — whether the takeover would have 
“adverse consequences” in terms of the government's objectives for defence, 
environmental protection or regional development. 


In applying these criteria, consideration will also be given to: 


(4) The Extent of Australian Participation in ownership and management remaining 
after the takeover, and 


(5) The Views of present Shareholders and Directors — a factor, according to ex- 
perienced observers, that all but rules out approval for a takeover where the 
offeree’s directors have not recommended acceptance of the proposal.’° 


3.3. Terms of the Companies (Foreign Take-overs) Act 1972 

The Act’s outline, as we have noted, was forecast in the September announcement. 
Introduced for first and second reading on October 25th, the measure literally sped 
through the House of Representatives and the Senate, receiving Royal Assent on 
November 2nd, 1972. It is reproduced in Appendix E and is cited hereinafter as the 
Fisb.@ a act: 


The legislation came into force formally on November 9th, 1972, although the general 
review policy had been in effect from September 27th. In fact, 1m -late, October, the 
Commonwealth informed Cadbury Schweppes Australia Limited that its proposed take- 
over of Tarax Drinks Holdings Limited would be under an investigation of up to three 
months pursuant to the interim administrative arrangements announced on September 
26th. Upon proclamation of the F.T.O. Act, a formal interim order followed on November 
20th. It was somewhat reluctantly revoked on December 21st, thereby allowing the 
takeover to be consummated.’! 


Section 2(2) calls for an expiration date of December 31, 1973 since the Act was meant 
to “ensure that the interim arrangements [would] function both smoothly and effectively”’ 
pending introduction of more complete legislation which would provide ‘‘amongst other 
things for the establishment of an independent [review] authority’’’? promised in the 
September announcement. Only recently, the Treasurer was reported as stating that the 
F.T.O. Act would, in fact, be amended to extend its life for probably another year.” 
It is not known whether other changes are contemplated beyond the question of extension. 


3.3.1. The rationale of the F.T.O. Act is to provide a screening mechanism to review, and 
if necessary, prohibit a takeover of shares of Australian companies which would result 
in the transfer of ‘‘effective control’ of foreign interests judged to be “‘contrary to the 
national interest.”’ A summary of the principal provisions” is in order, followed by a 


697 bid. 
70In the words of one corporate adviser: “It is virtually impossible for an overseas corporation to make a take- 
over... if the Board of the offeree company does not wish to be taken over” (Interview). 


71Australian Financial Review (hereinafter cited as A.F.R.) p. 1 on Oct. 26, Nov. 22 and Dec. 21. See further 
comments on the Tarax takeover in para. 3.6 infra. 


72Pery Prime Minister McMahon, on second reading, House of Representatives, Hansard, Oct. 24, 1972, at pp. 
3082-3. 


7A F.R., p. 1, Aug. 30, 1973. 


7’The analysis is anything but exhaustive, for reasons of time and design. It was felt more important to sketch 
the Act’s coverage and zones of principal application in preference to a lengthy definitional exercise. That 
exercise, in any event, would best await a paper closely comparing the reach of the F.T.O. Act and Canada’s 
proposed Foreign Investment Review Act (FIRA). 
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survey of activities under the F.T.O. Act and a synopsis of some significant cases that 
have come before the Committee on Foreign Takeovers. 


3.3.2 Screening of Foreign Takeovers. The key provision of the Act is section 13(2), 
which provides: 


“(a) if the take-over offer ... were accepted a substantial number of voting shares 
in the company would be owned by foreign persons .. .; and 


“(b) the Minister is satisfied that — 


(i) foreign persons are not in a position to exercise effective control of the 
company but, if the take-over offer... [is] accepted, foreign persons 
would, as a result of the acceptance..., be 7m a position to exercise 
effective control of the company; and 


(ii) the exercise of that control would be contrary to the national interest, 
the Minister — 


““(c) may make an order expressed to prohibit the implementation of the take-over 


offer...” 


Several terms used in section 13(2) must now be defined: 


(Own emphasis. ) 


—‘‘foreign person’’ means a person not ordinarily resident in Australia or a ‘‘foreign 
corporation” (section 4(1)). A foreign corporation is a company in which an 
overseas person or corporation or overseas persons or corporations which are 
associated are entitled to exercise, or control the exercise of control of not less 
than 15% ‘‘of the total number of votes in respect of shares in the corporation”’, 
or 


in which overseas persons/corporations can exercise the control of not less than 
40% of these votes (section 4(1)(a) and (b)). 


—however, a corporation shall not be taken to be a foreign corporation “if the Minister 
is satisfied that, having regard to all the circumstances’’, that such person(s) 
“are not in a position to exercise a significant degree of control over the conduct 
of the affairs of the corporation.’ (Section 4(2) (d).) 


—a “substantial number of voting shares’’ in the offeree company is taken to hap- 
pen if the foreign persons end up in a position to control 15% or more of the 
voting shares, or 40% if they are not associated foreign persons (section 11). 


—‘‘effective control of the company’’ — the foreign persons may hold a substantial 
number of voting shares in the Australian company (if the takeover were 
accepted) but may nevertheless be regarded as not being in a position to exer- 
cise effective control of the company zf the Minister “‘is satisfied that, having 
regard to all the circumstances, those persons are not in a position to exercise 
a significant degree of control over the conduct of the affairs of the company”’ 
(section 13(5)). Thus, there is no clear line as to what is or is not “‘effective 
control’ as applied to the actual results of a successful takeover proposal. 


A foreign corporation holding less than 15% of the voting shares, it would 
appear, cannot be deemed to control the local corporation. Control over 15% 
or more, however, places the foreign corporation “‘in a position to control” but 


Zt 


does not of itself conclusively presume control. It is also important to appre- 
ciate the ‘‘direct or indirect’ treatment of the control of voting rights in both 
the foreign corporation and the offeree firm (section 8). The F.T.O. Act focuses 
on the transfer of control by the acquisition of shares, as widely defined, and 
does not extend to other techniques including the purchase of assets or licensing 
agreements. ”® 


—‘contrary to the national interest’ — the Act is silent here, and questioners are 
usually directed to the criteria discussed in the Prime Minister’s statement on 
September 26th and analysed in paragraph 3.2 supra. The weight attributed 
to each factor varies according to the circumstances of the particular case 
although it is suggested that the present Government’s policies have made 
industial relations and regional development more influential than might have 
been the case had the previous Administration remained in office.”6 


It will also be recalled that continued Australian participation in equity and manage- 
ment is to be a factor in the screening process. In this context, the fact that there will 
continue to be some Australian equity will be discounted unless a formal undertaking 
is given that the remaining local equity will not be taken over at a later date. If the 
undertaking is not given, 


“the government is placed in a position that if it permits the takeover to pro- 
ceed it will subsequently have no power to prevent the further acquisition of 
the remaining shares, as the legislation will be inapplicable.” 77 


The latter conclusion, of course, arises from the argument that the increase of equity 
by a foreign corporation already in a position of “effective control” is not a reviewable 
transaction under the F.T.O. Act. The statute is only concerned with the assumption 
of that degree of control and subsequent purchases of ownership are beyond official 
regulation. 


According to interviews, it is normal practice to include supporting statements from 
the offeree company’s board of directors in respect of the proposal being in accord with 
the ‘‘national interest’”’ criteria. With regard to the question of shareholders’ interests, 
the Committee on Foreign Takeovers pointedly asks the offeree company to “‘state the 
attitude of its board of directors to the offer.’’”8 


3.3.3. The Committee on Foreign Takeovers is not mentioned in the F.T.O. Act and sur- 
prisingly little is known about its membership or its degree of influence in advising the 
Treasurer on specific decisions arising from its review of takeover proposals. At the 
present the Committee’s members apparently come from the Prime Minister’s office 
and the Departments of Secondary Industry, Trade and Treasury. The Committee is 
serviced by a secretariat which is part of the Treasury and is currently headed by a senior 
officer from Treasury. 


7%The Prime Minister’s statement on Sept. 26, 1972 envisaged legislation to review purchases of shares, transfers 
of assets and the acquisition of ownership of rights over a mineral area: Statement, supra note 60, at p. 4. 
Only the first area is included in the F.T.O. Act. But see para. 3.7, infra in respect of de facto extension of the 
F.T.O. Act to these other areas. Some insight into Treasury’s interpretation of beneficial ownership and con- 
trol is afforded by Question 4 of ‘‘Material Information required in respect of a Foreign Takeover Proposal”’, 
reproduced in Appendix H. 


Interview — confidentiality requested. 


77Undated memorandum prepared by a participant at F.T.O. Act seminar sponsored by Barclays Australia 
Limited, featuring address by Chief Executive Officer, Committee on Foreign Takeovers (1973) at p. 3. These 
suggestions may be inferred from Questions 4 and 14 in the questionnaire submitted to offerors by the Com- 
mittee (see Appendix H). 


787d, Question 14. 
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Originally, it was envisaged that takeover proposals would be referred to an independent 
authority which would include official government representation. This authority was 
to review each such proposal and report on it to the government for its ultimate decision.”9 
The Committee emerged as an ‘‘interim arrangement” in the September 26th policy 
statement and has remained in operation since that time. 


Recently there have been reports that the Committee will be replaced by full-time 
Treasury officers in the new takeovers branch in the foreign investment division of the 
Treasury.®° 


3.3.4 Divestment. The F.T.O. Act nowhere compels a person to notify the Minister 
(the Treasurer) of a proposed takeover. However, in section 14, divesting powers are 
granted to the Minister in relation to accomplished takeovers of a kind that could be 
prohibited if the Government had learned of them in advance. On a close reading of 
the power, it will be seen that it is predicated partly on ownership whereas section 13 
is based exclusively on conditions of control. Without going into the formula in further 
detail, it will be seen from section 14(1)(a) and (b) that the Minister may make a divest- 
ing order if, inter alia, he is satisfied that — 


‘‘ (i) the foreign person concerned is, or the foreign persons concerned are, in a 
position to exercise effective control of that company; and 


“‘ ii) the exercise of that control would be contrary to the national interest.” 
To date, there has not been any activity under this power of divestiture. 


3.3.5 “Approval” certificates. By the terms of section 17, the Minister is given the power 
to grant two types of certificates, namely, 


(a) to the effect that a particular takeover ‘‘would not result in foreign per- 
sons being in a position to exercise effective control of the company; or 


(b) “‘that the exercise of effective control... by particular foreign persons 
would not be contrary to the national interest.” 


Apparently one certificate has been granted under this section and this is discussed as the 
second case at paragraph 3.6 infra. As a rule, however, the Department of the Treasury 
has refused to consider requests for such certificates on the grounds that the Treasurer 
either lacked the power on the facts or was most reluctant to set a further precedent by 
granting a certificate. Requests for the certificate normally arise when a takeover is 
allowed to proceed and the offeror seeks some solid evidence that the government will not 
rethink its decision at some later time. 


3.3.6 Other Provisions of the F.T.O. Act. Reference to the complete Act will readily con- 
firm that we have only dealt with the highlights of the enactment. However, it is felt that 
our present purposes will be satisfactorily served by this limited exercise. More assiduous 
analysts are invited to consider the treatment of holding companies (see sections 3 and 5, 
a product of constitutional uncertainties), voting control (section 8), associated persons 
(section 10), share acquisition situations (section 13(1)) and defences to prosecutions 
(section 16). 


3.4 The Machinery of Review under the Act. The normal procedure is for the foreign 
corporation, with the participation of the offeree company, to contact the Foreign Take- 
overs Committee with news of the proposed takeover. The practice has developed of an 
informal, oral communication to obtain some sense of the Committee’s informational 


79Sept. 26, 1972 Statement, supra note 60, at p. 4. 
80A F.R., p. 1, Aug. 30, 1973. 
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priorities. The more complete the degree of formal disclosure at the outset, the greater 
is the likelihood of an earlier ruling and expeditious treatment of the proposed takeover. 


Another reason for this approach is suggested by section 13(7) whereby the Minister must 
either make an interim order to allow for review of the takeover proposal within one 
month from the time of written notification or if the month expires, he is prohibited from 
so acting and the takeover may proceed. The Committee therefore will notify the 
Treasurer upon receipt of the written notification and to the extent that the issues are 
complex and/or the information supplied is inadequate, the risk of an interim order is 
much greater. Such delay, needless to say, is unwanted by either party to the takeover. 


An example of an interim order is to be found in Appendix F. The purpose of an interim 
order is to enable ‘‘due consideration to be given to the question”’ whether a final order of 
prohibition should be made (section 13(6)). The maximum term of an interim order is 
three months, with power in the Minister to make an order revoking it prior to the ex- 
piration of that time (section 13(9)). If a favourable decision (that is, consent to the take- 
over proposal) is reached some days or weeks in advance of expiration of the order, it is 
usually revoked by an appropriate notice in the Commonwealth Gazette. If only a few 
days remain, the parties are normally informed privately and the order lapses without 
further notice. 


A procedure allowing for offerors’ undertakings to not proceed in lieu of a published 
interim order does not exist and no exceptions are allowed. This has been sought on several 
occasions by parties seeking to preserve secrecy during the course of takeover arrange- 
ments. Once the interim order is made, the possibility of a counter proposal by other 
interests arises and there has been at least one case®! of a second proposal being made (by 
an Australian company, not a ‘‘foreign corporation”’ as defined in the F.T.O. Act). 


While there is no prescribed procedure for inviting or hearing representations on a take- 
over proposal that is the subject of an interim order, there is nothing to prevent the com- 
munication of views to the Takeovers Committee or the Treasurer. Evidence of their 
significance or influence in the decisional process is not available but the practice of 
gazetting interim orders’? must have been expected to attract “outsider” views. It is 
possible that a more formal arrangement for the solicitation of the views of all interested 
parties will be provided for in any amending legislation. 


If a final order of prohibition is made, it must be made before the expiration of the three 
month interim period. Its terms, for our purposes, are governed by section mo) (c) and 
(d) and an example may be found in Appendix G. 


3.5 Statistical Summary of Activity under the Companies (Foreign Take-overs) Act. There 
is considerable difficulty in compiling accurate figures on official activity under the legis- 
lation. This is due to the failure to issue statistics, at regular intervals, which are consis- 
tently categorized to allow for a running record of notifications received and interim and 
final orders made. Data on the number and details of formal notifications are infrequently 
reported. As noted previously, an interim order may simply expire and no further mention 
might be made of its fate. 


It is not unusual for the offeror party to notify the Committee on Foreign Takeovers of 
its intentions, with the knowledge (and/or a legal opinion) that the transaction is quite 


81Jn the bid for control of Kauri Holdings Limited, A. V. Jennings Industries (Australia) Limited made an 
unsuccessful offer after an interim order had been made. The Treasurer declared a lack of jurisdiction since 
the combination of a minority shareholding and an unexercised purchase option gave “effective control” al- 
ready to the foreign corporation. Quaere? A.F.R., p. 1, May 24, 1973. 


82The primary purpose of publishing the interim order, it is admitted, is to give formal warning to shareholders. 
This is even more emphasized in newspaper announcements taken out by the Treasury. See Appendix F for 
an example. 
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outside the ambit of the legislation. Apparently this course of action is borne of an excess 
of caution to minimize any official surprise or, worst of all, the possibility of an order of 
divestiture in the future. It has even been followed in takeover situations involving a 
purchase of assets to which a divesting order would be inapplicable.8* These factors affect 
the accuracy of figures that are released. 


Subject to these disclaimers, the official activity under the F.T.O. Act since September 
27th, 1972 may be summarized as follows :84 


1. Written notifications of takeover proposals, prima facie within the Act, 
received between September 27th, 1972 and August 23rd 1973 (last 


Clabe AVAt AGE ae eep in oe Neier Aa) Ou nen ae SA S72, 
2. Interim orders gazetted, between September 27th, 1972 and September 

je aM RS Be fr rim tein ge ee een A Oo A oe a eae 56 
3. Prohibition orders gazetted, between September 27th, 1972 and Septem- 

Deri SCiML OF rate wate ee ecg acy) ret SEE or phe er oS a Eo ee if 
4. Interim orders in effect as at September 13th, 1973................... 19 


3.6 Synposts of a Number of Takeover Cases reviewed under the Companies (Foreign Take- 
overs) Act. It might be helpful to refer to a number of the more significant or interesting 
cases that have been subjected to scrutiny under the F.T.O. Act. This study is arranged 
in chart form for ease of presentation. Unless otherwise stated, the information was 
obtained from reports in the financial press (principally the Australian Financial Review), 
the Commonwealth Gazette and in the course of interviews in August and September, 
1973. Every attempt has been made to ensure accuracy, but on occasion, complicated 
corporate matters invariably suffer in the reporting and sometimes are rather unamenable 
to columnar summary. 


83An exception was the takeover of an Australian-owned advertising agency (Singleton Palmer and Strauss 
McAllan N.S.W., known as SPASM) by the local subsidiary of the U.S., Doyle Dane Bernabach (D.D.B.) 
via the purchase of facilities and the taking on of SPASM’s staff: A.F.R., p. 38, Sept. 11, 1973. According to 
a reliable source, the Takeovers Committee was very “‘upset’’ by the takeover which avoided the F.T.O. Act, 
particularly as it involved a “‘sellout’’ of the “‘most uniquely creative agency to have started in Australia’, 
The advertising agency business in Australia is in the forefront of debate about the full costs of foreign control, 
as in Canada. An indication of official ambiguity concerning the Act’s coverage is revealed in the Treasury’s 
Press Release, dated July 9, 1973: ‘‘In the case of 21 proposals, the Government found... that it had no 
objection or that action was not available under the Act.”’ 


The assistance of Richard Ackland, A.F.R. correspondent in Canberra, for his data on gazetted orders is grate- 
fully noted. 
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3.7. Concluding Observations on the Companies (Foreign Take-overs) Act 1972 after tts 
First Year of Application. 


3.7.1. The ‘Paper Tiger’ Allegation. To several commentators, the statistical summary 
in paragraph 3.5 will give assurance to 


“companies with nothing . . . to conceal from public gaze, who have the 
patience and candour to submit to the prescribed investigation, [that] the 
Australian takeover restrictions are proving a paper tiger.’’®° 


Of the approximately 400 written notifications received in the year following adoption of 
the takeover policy, a total of 51 or about 12% of the proposals have been made the sub- 
ject of an interim order. The remainder have apparently been allowed to proceed, although 
some in this group could very well have been withdrawn or not otherwise taken to com- 
pletion. Unfortunately, figures in this respect are not made public. 


Of the 51 takeover attempts frozen by interim orders up to September 14th, 1973, 10 or 
just under 20% of the total were permanently stopped by way of orders of prohibition. 
A similar order was made directly in the case of one proposed takeover without the neces- 
sity for an interim order, bringing the total number of prohibition orders to 11, which 
amounts to about 3% of all notifications received since the outset of the screening policy. 
To this category may be added the 8 proposals withdrawn aftcr interim orders were 
brought down. This would bring to 19 the total number of takeovers subjected to pro- 
longed scrutiny that did not proceed, or were not allowed to proceed to fruition—a figure 
amounting to nearly 37% of interim orders or close to 5% of all written notifications in 
the first year of the policy’s operation. 


On the basis of these figures, there is a persuasive case for the ‘“‘paper tiger’ allegation. 
Put another way, one could say that approximately 88% of all takeovers judged to fall 
within the Act’s coverage by the Foreign Takeovers Committee were allowed to proceed 
within 30 days from the government's first formal knowledge of the proposed acquisition. 
Only an average of one in twenty takeovers is prohibited by a final order or withdrawn 
after being subjected to an interim order of investigation. On the surface, therefore, the 
odds are massively in favour of official acceptance of ‘‘effective control’ passing to non- 
residents. 


However, it is submitted that the exercise of percentages may yield materially misleading 
impressions. The reasons for caution are several and may be summarized as follows: 


(1) The deterrent effect on takeovers within the Act; 

(2) The deterrent effect on proposed acquisitions outside the Act; 

(3) The influence on the terms of proposed takeovers sent to the Committee; and 
(4) The de facto $1 million (assets) threshold. 


These factors are now discussed in order. 


3.7.2 The deterrent effect on takeovers within the Act. Without exception, corporate 
advisers who were interviewed declared that many overseas clients had shelved direct 
investment plans following the September 26th statement. The actual number of can- 
celled or aborted intentions is impossible to identify since most arrangements are shrouded 
in secrecy to the last possible moment and the degree of crystallization of individual 
proposals would vary according to the particular circumstances. The point is that com- 
pany managers and counsellors witnessed a sharp drop in interest and action by overseas 


8Far Eastern Economic Review, p. 51, July 23, 1973. See also A.F.R., p. 1, July 13, 1973. 
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investors. Part of this undoubtedly has been in response to new restrictions on capital 
imports, discussed in Chapter IV, zufra, but it is clear that the advent of a review system 
sharply curtailed the takeover ambitions of foreign interests. 


The cooling of interest is explained by the delay, publicity and uncertainty of result 
perceived by foreign corporations in the operations of the Takeovers Committee. These 
are imprecise and frequently erroneous complaints* but their cumulative effect has appar- 
ently been quite significant. It may well turn out, as experience develops under the F.T.O. 
Act and a certain predictability of result is grasped, that the strength of these concerns 
will subside. If this does happen, it will be interesting to see how the political climate and 
national interest criteria will mix to deal with the flow of foreign takeovers (as defined 
by the Act), presently running at an approved level of nearly one per day. 


The prospect of a more assured and confident band of offerors has been sharply tempered, 
however, by the case decisions reached under the Act. The eleven orders of prohibition 
and the implications to be drawn from those takeover proposals presently being studied 
have carried very strong warnings to the business community. On occasion, the message 
tied up in a negative decision of the Treasurer has been forecast by Government state- 
ments about particular industries to be barred from further foreign direct investment. 
It is fair to suggest that the following industrial categories now constitute “key sectors” 
in which fresh takeover activity by non-residents will be considered very, very carefully 
and inaction under the F.T.O. Act will be the exception rather than the rule: 


—real estate and property development; 


—financial institutions, including instalment finance, insurance, merchant banking 
and building societies; 


—pharmaceuticals; 
—consumer food and food processing; 


—natural resources, particularly “‘the transfer of a significant part of the owner- 
ship or rights over a valuable or potentially valuable mineral area, such as can 
occur through transactions known... as ‘farm-ins’ ’’ ;87 


—advertising agencies ;°° 
—transportation; 


—new technologies with growth potential ;89 


—any industry whose ownership/control is heavily dominated by foreign interests. 
In at least two of these areas—real estate and mineral resources—the present Government’s 
intentions have been clearly stated in recent months. 


On March 20th, 1973, the Treasurer released a statement on the acquisition of real estate 
by overseas interests (reproduced in Appendix I). The Government, it was announced, was 


8'The great majority of proposals are handled within thirty days and are not gazetted. A degree of uncertainty 
must attach to the outcome of any investigation but it is submitted that the element of surprise is diminishing 
with each day of decisions under the Act. 


87Pery Prime Minister McMahon, Sept. 26, 1972 Statement, supra note 60, at p. 4. This policy was not included 
in the F.T.O. Act but the decisions thereunder have applied, and extended, its reach. The mineral exports 
and resource ownership policy of the present Government is discussed later in paragraph 3.7.2. 

8A conclusion supported by the controversy surrounding the acquisition of assets and staff of the SPASM 
agency, supra note 83. 


8%.9,, the rebuff of 3M’s attempt to acquire control of Telectronics Pty. Ltd., Prohibition Order gazetted on 
Aug. 20, 1973. 
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‘concerned primarily with overseas investment in property development, such 
as the purchase of real estate for subdivision and re-sale for residential purposes 
or the purchase of city and suburban blocks for offices, shopping and industrial 
development, and overseas investment in rural properties.”’ 


A study of these problem areas was to be undertaken immediately. The possibility of 
restrictive treatment under the F.T.O. Act and the exchange controls was carefully 
suggested, prior to the general warning 


‘that overseas interests should not enter into significant commitments for real 
estate purchases for the time being.” 


As of mid-September, 1973, the results of the study had not been released. 


In respect of mineral resources, the Prime Minister announced his Government’s position 
in an address to the Australian Mining Council. He referred to the dangers posed by a 
depletable resource base, unfairly bargained export prices and pollution as factors 
‘compel [ling] the imvolvement of modern government in the mining industry.” The final 
consideration was the dominance of foreign ownership: 


‘‘We must ensure the greatest possible measure of Australian ownership and 
participation in the mining industry. The industry is already 62% foreign owned. 
We do not want that figure to go higher.’’®° (Own emphasis. ) 


Several months later, the Minister for Minerals and Energy broadened this policy of 
containment to one of progressive reduction of foreign ownership ‘‘as the opportunities 
present themselves.’’®! It is his hope that future foreign investment in mineral developments 
will be funnelled through the Australian Industry Development Corporation in return 
for a fixed interest yield plus other ‘sweeteners’ including guaranteed long term supply 
contracts of the particular minerals which the foreign companies had helped to finance. 
“Equity in the project would at all times be retained exclusively in Australian hands’’,92 
according to the Minister. 


One month later, his colleague, the Minister for Overseas Trade and Secondary Industry, 
was reported as welcoming Japanese equity participation in Australian mining projects 
in partnership with the A.I.D.C.% The statement clearly is at odds with the earlier view 
and all one may conclude is that the present policy is one of containment with new devel- 
opment to involve, at a minimum, a partnership between Australian and overseas 
i1Cerests. 


The stand against foreign takeovers has been followed in decisions under the F.T.O. Act. 
Four of the eleven orders of prohibition have been in the mineral resource area. 


It is widely appreciated that all takeover proposals in this industry are routed first to the 
Department of Minerals and Energy for its comments which are invariably decisive of the 
matter. ‘‘F'arm-ins” in favour of foreign corporations or persons simply are not yet cleared 
or approved. Even joint ventures between foreign interests and Australian parties are 
referred by the Reserve Bank to the Takeover Committee for review prior to authorizing 
capital imports by the foreign partner. New investments of this kind, prima facie, are 
outside the terms of the F.T.O.Act but the practice nonetheless is very firmly followed.% 


°0Prime Minister Whitlam’s address to annual dinner of Australian Mining Industry Council, Canberra, March 
19, 1973, “‘Minerals and the Future’, at p. 2. 


*tSpeech by Minister for Minerals and Energy, Mr. Connor, to N.S.W. Division, Securities Institute of Australia, 
Sydney, Aug. 10, 1973, at p. 5. 


927d, at pp. 6-7. 
*The Australian, p. 12, Sept. 14, 1973 reporting on address to Australian Chamber of Commerce, Tokyo. 
See Orders gazetted on Apr. 19, Apr. 26(2) and May 16, 1973. 


**Confirmed in the course of several interviews — confidentially requested. 
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The emergence of a lengthy list of ‘‘key sectors’ or ‘“‘sensitive industries” has come about by 
a combination of F.T.O. Act decisions and Ministerial statements. It is undoubtedly the 
principal feature of the official Australian policy after a year of implementaion. Its presence 
is acknowledged by business interests even if F.T.O. cases appear to deviate from it on 
isolated occasions—and even though its exact contents may never be precisely pinpointed 
at any given time. Its influence in deterring takeover bids for firms in the ‘‘tender zones”’ 
(particularly if their assets exceed $1 M) was made clear in a number of interviews. 


3.7.3 The deterrent effect on takeovers outside the Act. It will be recalled that the Septem- 
ber 26th announcement foreshadowed review of foreign takeovers involving shares ‘‘or 
other assets which might reasonably be expected to result in control of an Australian busi- 
ness passing to overseas interests.’’ (Own emphasis.) The F.T.O. Act however is confined 
to share transactions, and on occasion, the acquisition of assets is employed to avoid the 
terms of the Act. 


Yet this device is apparently employed only occasionally, according to the interviews 
conducted for this study. Most corporate solicitors are quick to point out that both the 
previous and the present governments have stated their intention to close the gap in new 
legislation to replace what was never more than an interim measure.®? These suggestions 
and the possibility of retrospective action (particularly if prodded by some ‘‘key sector”’ 
acquisition using the loophole) are sufficient for most clients to apply the F.T.O. Act as 
if it dealt with assumptions of control in the broadest sense. 


The techniques by which such purchases may successfully skirt the F.T.O. Act are dis- 
cussed in paragraph 3.7.6. below. For the present, it need only be emphasized that in- 
stances of this kind would appear to be far more infrequent than might be supposed. The 
Act clearly enjoys an expansive interpretation largely attributable to its interim character. 


3.7.4 The influence on the terms of proposed takeovers sent to the Committee. The depart- 
mental machinery has now been in operation for a year. Seminars are conducted with 
businessmen and solicitors to acquaint them with the workings of the Act. Informal com- 
munications are favoured at the outset of any contact with the Committee and a fairly 
detailed questionnaire (see Appendix H) is directed to the offeror as soon as possible 
(preferably before the written notification of a takeover proposal). 


Together, these steps maximize the chance of a fully documented case going to the Com- 
mittee on the date of written notification. 


It is not surprising, therefore, that investigations of the majority of cases is completed by 
the Committee within thirty days of their submission. The requisite documentation has 
been carefully prepared and it is only to be supposed that prior communications have 
reduced the areas of possible friction. It is common for the offeree company to join in the 
process and thereby lend weight to answering those questions bearing on the treatment 
of the Australian shareholders and employees. 


All in all, these factors go to favour a prompt and frequently affirmative review of the 
takeover proposal, subject to our remarks in respect of key sector industries. 


3.7.5 Thede facto $1 Mullion (assets) threshold. Although statistics on the purchase 
terms and dollar volume of takeovers reviewed by the committee are not available, it is 
generally agreed that the great majority involve comparatively small companies. 


%e.g. the SPASM takeover, supra note 83. 


*"Liberal Party per the then Prime Minister, Parliamentary Debates, Oct. 24, 1972 at p. 3081 and Labor Party 
per the Treasurer, Mr. Crean, A.F.R., p. 1, May 24, 1973. 


%Per Prime Minister McMahon on second reading, Parl. Deb. 3081, Oct. 24, 1972. 
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The attitude of the previous Government was to avoid applying the legislation, “except 
in special circumstances’’, to takeovers of companies unless their assets exceeded $1 
million.98 That approach has been basically followed by the present Government and most 
takeover proposals in this category are dealt with summarily. The exceptions, as expected, 
fall into the so-called ‘‘key sector’’ list, and also in industries with limited asset backing 
(for example, merchant banks) and in takeovers in which the offer price is much in excess 
of the assets, valued below $1 million.®® 


The announcements of action taken under the F.T.O. Act confirm the general attitude 
towards smaller takeovers. Thus, the Press Release discussing activities from December 
5th, 1972 to February 16th, 1973 noted that 


“a number of proposals . . . related to takeovers of companies with assets of less 
than $1 million and did not raise any important national interest considera- 
tions: 79° 


The obvious result of the ‘small company exception”’ is that its incidence swells the ranks 
of takeover proposals allowed to proceed under the F.T.O. Act. It is further reason to 
treat the “paper tiger’ allegations with some caution. 


3.7.6 Circumvention of F.T.O. Act by Foreign Interests. Mention has been made several 
times of the broad interpretation given the reach of the Act by most corporate managers 
and advisers. For a variety of reasons, it may be said that this interim measure has en- 
joyed a pervasiveness originally intended for its long-awaited successor. A certain air of 
mystery, aggravated by initial secrecy and a failure to publish reasons, surrounds the 
exercise and undoubtedly has pushed the Act’s perimeters outwards. 


It is possible, however, to avoid the Act’s application in one of several ways: 


(1) Purchase of assets and/or employment of staff of the Australian business (provided 
the assets are not mineral rights; are not related in any way to federal Crown 
privileges, licences or rights; or that capital imports requiring Reserve Bank 
approval are not necessary). 


(2) Licensing, management and franchising agreements not involving equity partici- 
pation covered by the F.T.O. Act. 


(3) Purchase of voting shares below the 15% /40% floor levels in the F.T.O. Act, giving 
effective control in the circumstances of the particular case. 


(4) Foreign-held option on controlling shares—it has been suggested that such an 
arrangement is not caught by section 8 but lack of time has prevented a proper 
consideration of the point. The effect of the exercise would be to place the non- 
resident in a position of de facto control due to the potential for assuming control. 
Quaere the effect of exercising the option in inviting coverage by the Act? 


(5) Directors as agents of effective control—here the articles of association allow for the 
removal of any director only upon the unanimous vote of the shareholders at a 
general meeting. The foreign corporation holds a single share. The approach 
was suggested as a possible device of avoidance. 


Quite distinct from such attempts to acquire a controlling interest in an Australian busi- 
ness, the foreign investor is quite free to establish a new and separate company, or to 
enter into a joint venture arrangement with a local or other foreign partner. Subject to 


99Pery memorandum, supra note 77 at pp. 3-4. 
100Commonwealth Treasury Press Release No. 10, Feb. 23, 1973. 
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certain sensitivities in real estate and mineral resources, the takeover policy has not yet 
extended to these very separate manoeuvres. However, exchange controls are very relevant 
in such investment attempts. They may also be a significant question to be considered by 
the offeror in the purchase of shares or assets of local companies if it is necessary to bring 
in funds from overseas to finance the takeover. The relationship between exchange con- 
trols and the F.T.O. Act is a vital part of the total Australian strategy. 
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IV. The relevance of Exchange Controls in Australia. 


4.1 The original intent. Foreign exchange controls were first introduced in 1939 as 
emergency wartime measures covering the proceeds of exports, transactions in securities 
and Australian accounts of overseas residents. After 1945, the tendency was to restrict 
these measures and since 1959 to prevent unauthorized transfers of capital by Australian 
residents. The controls have also been used to prevent export of repatriated capital.!® 


4.2 Borrowing guidelines for overseas interests, 1965-1972. This era of funding controls 
was discussed supra in paragraphs 2.4 and 2.5. Its principal intent was to restrict the usage 
of Australian savings by foreign-controlled enterprises in order to improve the country’s 
balance of payments, to render more capital available for local companies and to en- 
courage Australian equity participation in the overseas firms. By 1972, a variety of criti- 
cisms was being voiced about the operations of the guidelines, including: 


(1) ‘“‘the severe lack of quantitative information relating to the composition of 


Oklie. 


capital inflow 2... ’: 


(2) ‘the complete lack of information relating to the purposes for which capital 
comes into Australia’’; 


(3) circumvention of exchange controls by the operation of the Sterling Area 
Exemption; 


(4) the buildup in retained earnings in Australia; 


(5) increased overseas borrowings by Australian companies subject to loan condi- 
tions yielding ‘‘a very large degree of control of Australian enterprises to the 
overseas lenders’’.!°? 


4.3. The revised policy announced on September 26th, 1972. The guidelines policy was 
abolished on this date in the same statement of the Prime Minister announcing a new 
policy towards foreign takeovers.!° The significant changes were: 


(1) Embargo on overseas borrowings—all Australian residents including foreign com- 
panies resident in Australia were refused exchange control approval for all 
overseas borrowings which would be repayable, or carry options to repay, in two 
years or less; 


(2) Revocation of Sterling Area Exemption—The result was to treat the transactions 
between residents of the Australian currency area and overseas Sterling area 
residents as identical to those with all other non-residents; 


(3) Abolition of Borrowing Guidelines, dating back to May, 1965 in respect of local 
borrowing by overseas-owned companies.!% 


101Staff background paper, Senate Select Committee on Foreign Ownership and Control (1973) at p. 1. 


102Report No. 1, Senate Select Committee on Foreign Ownership and Control, Parliamentary Paper No. 216 
(Oct. 1972) at pp. 5-7. 


103Prime Ministerial statement, supra note 60, at pp. 1-3. Its abolition was 
Committee, supra note 102, at p. 7. 


‘welcomed”’ by the Senate Select 


1¢These features are treated summarily here. Sources include staff background paper, supra note 101, Prime 
Ministerial statement, supra note 60, and Reserve Bank of Australia submission to Senate Select Committee 
on Foreign Ownership and Control (July 1972), pp. 7-13. No attempt has been made, in the time available, 
to link the relationship of exchange controls to capital inflow and outflow figures; for assistance, see Reserve 
Bank submission at p. 8 and Reserve Bank Statistical Bulletins for Feb. 1973 (pp. 233-234) and June 1973 
(p. 388). 
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44 Additional restrictions on overseas borrowings since December, 1972. On December 
23rd, the Prime Minister announced that the existing embargo on overseas borrowings 
repayable, or carrying options to repay, within two years would be retained and its 
coverage extended. 1° This measure was to be supplemented by a variable deposit require- 
ment scheme in respect of borrowings (with a maturity in excess of two years) of foreign 
or Australian currency from overseas lenders. Under this plan, borrowers are obliged to 
lodge with the Reserve Bank, as drawings take place under approved borrowings, an 
interest free non-assignable deposit in Australian currency representing 25 Q% of the amount so 
drawn. The result has been a very sharp drop in approvals for inward capital movements!° 
and the shelving of many investment decisions. !°7 


Slightly over a month later, the Treasurer announced measures to broaden further the 
coverage of restrictions on overseas borrowings. These controls are calculated to incorpo- 
rate indirect forms of borrowings and transactions having similar effects on capital inflow 
as formal contracts to borrow.!°% 


4.5 The operation of Exchange Controls on overseas investment in Australia. The opera- 
tional effect of these new restrictions may now be sketched.!°° As pointed out above, 
Australian residents including branches and subsidiaries of overseas interests require 
Reserve Bank authorization to borrow foreign or Australian currency from overseas lenders. 
Exchange control approval will not be given to any borrowing which would be repayable 
or carry options to repay in two years or less. 


For borrowings in excess of two years, an interest-free, non-assignable deposit in Australian 
currency representing at present 25% of amounts drawn must be lodged with the Reserve 
Bank as drawings take place. Increases in indebtedness through inter-company accounts 
which could have the effect of circumventing controls on overseas borrowings are pro- 
hibited and surveillance is maintained to prevent such activity. 


If overseas residents wish to acquire shares or assets in Australia, Exchange Control policy 
requires that the full purchase consideration be provided at the time of acquisition by the 
remittance to Australia of foreign currency or its equivalent. Authority, in this area, is 
required for Australian residents to register shares in the name of a non-resident and to 
enter into a related contract or agreement with a non-resident. 


The acquisition of ownership/control may be effected indirectly 


“through, say, the Australian subsidiary of an overseas organization in which 
case the subsidiary may need to borrow foreign currency from the overseas 
parent or increase its paid up capital to finance the acquisition. In either case, 
the proposal is carefully examined to establish, among other things, that a 
reasonable price is to be paid for the asset and the full purchase consideration 
is to be provided at the time of acquisition.’’!!° 


If a foreign takeover comes within the F.T.O. Act, 


105Piscussed in greater detail in Reserve Bank Statistical Bulletin, Dec. 1972, at p. 165. 

106Reserve Bank Statistical Bulletin, June 1973 at p. 388. 

107e.¢, plans for a $400 million aluminium refinery at Weipa, Queensland per The Age, Aug. 7, 1973 at p. 14. 
108Commonwealth Treasury Press Release No. 3, Feb. 1, 1973. 


109A very useful and comprehensive source has been a position paper, dated May 2, 1973, ‘Exchange Control in 
Australia’, prepared by B. G. Lyall of the Melbourne office, Reserve Bank of Australia, particularly at pp. 5-8. 
The complex range of controls are only summarized here. The civil validity of transactions affected by the Bank- 
ing (Foreign Exchange) Regulations is discussed in Horton, Australian Exchange Control — Its Civil Conse- 
quences, 47 Aust. Law Jnl. 124 (1973). 


110] yall paper, supra note 109, at p. 8. 
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“clearance of proposals by the [F.T.O.] Committee is a prerequisite to the 
granting of any related Exchange Control approvals.’’!!! 


In the opinion of several interviewees, the Reserve Bank’s definition of ‘‘foreign takeover”’ 
considerably exceeds the scope set forth in the F.T.O. Act. The effect of this ‘“‘approval 
tier’ in strengthening the screening powers of the F.T.O. Act cannot be underestimated. 


111Tbid. The Reserve Bank’s policy was neatly summarized in its submission to the Senate Select Committee, 
supra note 104, at p. 25, as follows: ‘Takeovers of significance that come to the notice of the Exchange Control 
Department of the Bank are referred to Treasury.” 
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V. OTHER RECENT EVENTS OF SIGNIFICANCE TO 
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V. Other Recent Events of Significance to Foreign Direct 
Investors in Australia. 


5.1 A change of government. On December 5th, 1972, after 23 years out of office, the 
Labor Party gained sufficient seats in the federal election to become the Government. 
Since the change of government, a variety of policy announcements have been made, 
several inquiries have been launched and significant Bills have been presented for Parlia- 
mentary consideration. In a very brief and cursory fashion these developments are noted 
in this chapter. In most cases, the changes are at a formative or introductory stage. In 
all cases, it is simply too early to gauge the results with any certainty and a watching 
brief ought to be maintained. 


5.2. A new Australian Industry Development Corporation—previously, the A.I.D.C. was 
concerned with assisting Australian-controlled companies with growth capital. Its source 
of funds was limited to overseas borrowings. Its purpose in the future is to be ‘“‘the main 
means for Australian ownership of Australian economic activity’’ with access to a new 
National Investment Fund subscribed to by individual Australians and institutional 
lenders. It is to be authorized to act on its own initiative in taking equity positions al- 
though the government will be able to direct A.I. D.C. participation ‘“‘in the national 
interest’ .1!2 


5.3 Tariff Board Study of Auto Industry—in August, 1973, a wide ranging report by the 
Tariff Board was commissioned by the Government. A complex questionnaire has been 
sent out to auto manufacturers asking, imter alia, for answers on the following points: 


—product rationalization 
—increasing local equity participation 


—policies on local content, joint ventures, export incentives, labour relations, auto 
safety and anti-pollution standards 


—Australian research and design activities. 
In a preamble to this latest inquiry, the Board pointed out that the Government 


“desires to improve the efficiency with which the community’s productive re- 
sources are used and to recognize the interests of consumers.’’!!8 


5.4 A new Trade Practices Act—on September 27th, 1973, the Trade Practices Bill 1973 
was introduced and given second reading in the Senate. Clause 90 sets out steps designed 
to avoid any conflict between the Bill and the operations of the F.T.O. Act. Clauses 88 to 
91 inclusive are reproduced in Appendix J. 


5.5 Energy Resource Policy—legislation has been introduced to establish a national 
pipeline authority ‘‘to assist in maximizing Australian ownership and control, use and 
development of gas.’’!!4 There are also plans to establish a Petroleum and Minerals 
Authority “which will have powers and responsibilities in respect of exploration and devel- 
opment.’’!!5 These steps are in addition to the ownership and control implications en- 
gendered by F.T.O. Act operations and the Reserve Bank’s system for approval of capital 
transactions. 


12F or commentary, see A.F.R., Aug. 16, Sept. 17 and 18. 

138A F.R., p. 6, Sept. 25, 1973; see also p. 5, Aug. 30, 1973. 

44Address by Prime Minister Whitlam to American-Australian Association, New York, Aug. 2, 1973, at p. 6. 
15 bid, 


53 


Dunes: om : 


OY ihew 
a vs ir eh 
» ay Laue w F uA 
‘ ‘ Salil 9) Aes i = ‘ 
= bat _ 
aa eee | 
: BY - +" 
Pm ti’ at , t 
7 tb a 
= mae aie 
44 4 aan A 












ry oe 7 “F eth < 
: oe es bal ary TANS) is ; in 
ar ng 7 ig Ss a, chair 
ey om | us 2 , =H er 
ic ue i A ate 5 
Pt cera! on ie cea | 
= tou, oa, why ao is a ae ek ha Maal out if 
: Pie : i J 
iis Lig gh ain. 3) 7, a i ir ace ar Dee Shas i “ 
i re VT oe “i 4 
TYE oon A yah ile gin ac) ld i & a" mm) on te he re - ; F 
Z % one vy ae ce iat ie 7, ie i. Ope do be sae - 7 
Peo 0 ailines A rane pall hehe AB hat Pea el 
i ee ee ie Taba as | 
= ve 2 a ; f 4 ire . a , nn y 
: i : of eae ; os nits at Dis 4 ee sas a) 
Aah | ae rth vr : ay, SGA a i 7 
Ao Sag cag acta a patuanlaes URE eee arash ues si eo at 2 rey) 
; : iP : rae 5 ae iy <¢ A'beabe tat) are) an » os a, Dba beet in Lien we cas bs cdl 3 a. - 
4 y ie - 7 a La, i. a 7, = pe i 
3 fe ie ¥ ae 7 aT 1" 0, “el ey ral : ay =” ‘ +e 3 as. ene gna: vale ie Py, pry ; a a ae 
Tir be ; i f ft) oe yl cere 
7 =a a = 7 pe 9 ; nm - eS te _*= u / am rf p=) “ 
AO Tee ane De A ae 7 ie ke ies ‘ve spay, Aap alae = Ca ca wae ee 
i; i 7 : : 4 > 7 wits : : 7 ‘= i Mi) er ti oo ' oe LA er r : « 
(te Wee ; Ata) ae A oe . wie poner’ Ne hy livre! fe 8 v ssa ar £% (oan RA 
¢ . \ : : eed wy i. — ha nas hi ay =) 4 os a. — is Se 
« Ve 1g) if : ~ = eh ow @ i ©} y 
; ve at a ut \ ney ae gtr Ee ed = eter! Pied oe nies rr ah Liitsys oe ie Paar ay =e 
a ; é uit hg oe sid e te 8 : : ‘ ‘ee a hes Pe 4 
a a , = 7 : ¥ a bey : ¥ s 4 id - aa = >. yi sabes gis % - ay - ne us %, ea ap 
i ‘ ; Me ’ , a Med Dis _ . . cath Zz ae = Ba ss ei oat 
ch Eh i 9 ~~ Le ay Ps 7 : - F Nee Pee pee aaa 
Mi Paget ay os ae ss ‘ist sideband ba pms ore ii: 
fick ay a F Le He : UF | : — 7 . ae os =< A ee $3 = | pa 
I 1 ‘ 4 Aaygh s Ae on vw =, 5s i 7 Sart ; 5 = 
£ ; a. _ nr, E it Ay a :& i AA on - Wey iy vi nade “ +: snails ‘ aie a g AN ry >| ae ay ty er 1 } yj 
7 vir. © ch are ; 7 x gay ee Pa ie ~ 
ones ve i 7: fic t a hoe } me a oe ca E ‘ey ny, 
Or OY ie tay ere Sat ne ay: ; ai bs i maa? 2 ee at ae 
x i =~ y ns , “ aa a \ i wry 
: ne - : a 5 ; hy = >t aa — PY, 6 oh i ik pra nee! Soa at cy a ahs ang Sree a i ipa hay : 
a , \ Piva : - : - 7 a ub ; : oon , in’ ‘ ries y 7h 
2 ae ea hatean’r eam aie Le oe: |. ieee M ei, +, Mie | 
- 4 ig wae ee i i if oe gn pes Gd ns ade iN K shen ks AM is ae ba | moe i. a 
1 ieee hy Tie ats sxicnyaony taapaslaith Oe immu ees ON ON Sa 
Rema. oe es ear nN oy a igh shen, ehh ne ips Cire ; or bed ey ee ahd ee § 
i ay x J / se ren tet | is 7 ahs ot a ' 
*? . : Gee ‘a ai 7 ef ; ee 7 % -. me S Pages sh pei a Pests 6 Phas nea % ae aa 
nae Ay? re evi | io ae =7 


? =, a 
alt ; th 7 E A te yew 
Me a es = We HidLe png eS, senainatt i an Br ar 
Leo 4 = eo ‘i snl dh a Aa ul ‘: _ a pea Pr AS a Pers 
ears At les ae 4 i eave ra SIS Wage Me 


ney a, BAe ipa epee gaa cle 8 
un mh A Anbasiehl aes 
bar a cat t Ear ie ee - iy iy or 
Ay inka! Lae =e a Fu 4 


Barz hgibs. ehtaaa 






APPENDICES 


APPENDIX A 


List of Interviews 


The Australian Regulation of Foreign Direct Investment: 
Relevant Recent Experience for Canada 


List of Interviews 


A. Melbourne—August 14th and 16th, 1973 


f 


10. 


John Salter, 

Manager, Economics Department, 
Reserve Bank of Australia, 

60 Collins Street. 


. Bruce G. Lyall, 


Manager, Exchange Controls Department, 
Reserve Bank of Australia, 
60 Collins Street. 


. Gordon Stuckey and 


Laurence G. Cox, Partners, 
Ian Potter & Company, Stockbrokers, 
325 Collins Street. 


. Frank H. Callaway and 


Thomas E. Bostock, 
Mallesons, Solicitors and Notaries, 
121 William Street. 


. Brian Benjamin and 


Graeme Samuel, 
Phillips, Fox and Masel, 
Solicitors and Notaries, 
44 Market Street. 


. Philip Cooper, 


Manager, 

Mergers and Acquisitions, 
Australian United Corporation Ltd., 
411 Collins Street. 


Other Contacts 


. John Finemore, 


Chief Parliamentary Counsel, 
State of Victoria, 
221 Collins Street. 


. Brian J. Waldron, 


Registrar of Companies, 
Department of the Attorney-General. 
451 Latrobe Street. 


. Kevin F. Osmond, 


Canadian Consul-General, 
151 Flinders Street. 


Professor Robert Baxt, 
Faculty of Law, 
Monash University, 
Clayton. 
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B. Canberra—August 30th and 31st, 1973 


11. Senate Select Committee on Foreign 
Ownership and Control, 
Room L 11, Parliament House 


(C.G. Edwards, Secretary). 


12. The Honourable Frank Crean, 
Treasurer, 
Commonwealth of Australia, 
Parliament House. 


13. M. Bassett, 
Commissioner of Insurance, 
formerly Chief Executive Officer, 
Foreign Takeovers Committee, 
Department of the Treasury, 
Public Service Board, Block 1, 
Broughton Street. 


14. Robert Ackland, 
Correspondent, 
Australian Financial Review, 
Press Gallery, 
Parliament House. 


. Sydney—September 4th and 5th, 1973 


15. Professor E. Wheelwright, 
Department of Economics, 
University of Sydney. 


16. Howard Schreiber, 
Stephen, Jacques and Stephen, 
Solicitors and Notaries, 
A.M.P. Building, 
Circular Quay. 


17. David Block, 
Financial Adviser, 
9th Floor, 19-31 Pitt Street. 


18. Robert C. Nicholls, 
Freehill, Hollingdale and Page, 
Solicitors and Notaries, 
60 Martin Place. 


19. J. Turnbull, 
Darling & Company, 
Merchant Bankers, 
Bent Street. 


20. Shann Turnbull, 
Financial Adviser, 
4th Floor, 291 George Street. 


. Adelaide—September 14th, 1973 


21. The Honourable L. J. King, 
Attorney-General, 
State of South Australia. 


APPENDIX B 


Victorian Parliamentary Committees (Take-over Offers) Act 1972 


An Act to make Provision with respect to the Establishment and Functions 
of a Joint Standing Committee of the Legislative Council and Legislative 
Council and Legislative Assembly with respect to Take-overs of Com- 
panies incorporated in Victoria, to amend the Parliamentary Committees 
Act 1968 and for other purposes. 


[13th May, 1972.] 


Be it enacted by the Queen’s Most Excellent Majesty by and with the 

advice and consent of the Legislative Council and the Legislative 
Assembly of Victoria in this present Parliament assembled and by the 
authority of the same as follows (that is to say) :-— 


1. (1) This Act may be cited as the Parliamentary Committees (Take-over 
Offers) Act 1972. 


(2) In this Act the Parliamentary Committees Act 1968 is called the 
Principal Act. 


2. After Part V. of the Principal Act there shall be inserted the following 
Part :-— 


‘“PART VA.—COMPANY TAKE-OVERS COMMITTEE. 


44a. (1) There shall be a Joint Committee of the Council and the As- 
sembly to be called the Company Take-overs Committee. 


(2) The Committee shall consist of seven members. 


(3) Not less than two of such members shall be Members of and be 
appointed by the Council and not less than three of such members shall be 
Members of and be appointed by the Assembly. 


(4) The first committee shall be the committee appointed by the Council 
and the Assembly contingently on the commencement of the Parliamentary 
Commuttees (Take-over Offers) Act 1972 to be the Company Take-overs 
Committee and that committee shall hold office until the end of the session of 
the Parliament next after the commencement of the said Act and thereafter 
the committee shall be appointed as soon as practicable after the commence- 
ment of every session of Parliament and the members of the committee shall 
be appointed according to the practice of Parliament with reference to the 
appointment of Members to serve on Joint Select Committees of the Council 
and the Assembly. 


(5) Four members of the committee shall form a quorum save when the 
committee meets for the consideration of its report or for the purpose of 
voting upon any request to the Governor in Council when the quorum shall 
be five. 


(6) The committee may elect one of the members thereof to be chairman 
and the chairman shall have a vote, but not a casting vote. 
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Short title. 


Principal Act 
No. 7727. 


New Part V. 


Company 
Take-over 
Committee 


1972. Parliamentary Committees (Take-over Offers). No. 8286 


44. The functions of the committee shall be to consider and report to 
Parliament upon any proposal involving a take-over for shares in a company 
incorporated in Victoria to which Part VIB. of the Companies Act 1961 
applies that is referred to the committee for report by the Attorney-General. 


44c. (1) The committee shall hold office as such, and may exercise all 
the powers conferred upon it by this Act or otherwise for the session during 
which it is appointed and thence until— 


(a) the day before the commencement of a new session of Parliament; or 
(b) the expiry of the Assembly by effluxion of time; or 


(c) the dissolution of either House of Parliament—whichever of such 
events first happens. 


(2) The committee may sit and transact business during any adjourn- 
ment or recess in the period of which it holds office, but the committee shall 
not sit during the sittings of either House of Parliament except by leave of 
such House. 


(3) The committee may sit at such times and in such places in Victoria 
or elsewhere convenient for the proper and speedy despatch of business. 


(4) The committee shall have power to send for persons, papers, and 
records. 


(5) The committee shall have power to hear counsel on behalf of any 
person who has a particular interest in the subject-matter of an investigation 
and may avail itself to such extent as it thinks fit of the assistance of specially 
qualified persons. 


(6) Where any matter is being inquired into or considered by the com- 
mittee and the committee has lapsed or ceased to have legal existence before 
the matter has been reported on by the committee, the evidence taken before 
the committee shall nevertheless be considered by any subsequent committee 
which may inquire into or consider the same matter as if the evidence had 
been given before and for the information and guidance of the subsequent 
committee. 


44p. (1) Each member of the committee shall be entitled to receive by 
way of reimbursement of his expenses— 


(a) in relation to his attendance in the discharge of his duties as a 
member of the committee an attendance fee at the rate of $10.00 
for each attendance at a meeting of the committee at which a quo- 
rum is present; but no member of the committee shall be entitled to 
receive more than one attendance fee in respect of any one day 
notwithstanding that he may attend more than one meeting on that 
day sand 


(6) in relation to travelling whenever such travelling has been neces- 
sarily done in the discharge of his duties as a member of the com- 
mittee— 


(i) such further allowance as is prescribed by regulation; and 


(ii) any charges for any conveyance paid by him when so 
travelling. 
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(2) The total amount payable for attendance fees of members of the 
Company Take-overs Committee shall not in any financial year exceed the 
amount of $7,500. 


44r. (1) Where the committee is of the opinion that take-over offers 
have been or will be made in relation to a company in respect of which it has 
been required to make an investigation and report, it may request the Gover- 
nor in Council to declare that the company is a company to which this Part 
applies. 


(2) Where the Governor in Council after considering a request from the 
committee is satisfied that pursuant to a take-over scheme take-over offers 
have been or will be made in respect of a company that is being investigated 
by the committee and that the take-over scheme involves the general public 
interest because the scheme involves the transfer of ownership or control 
of the company to a person or persons outside Australia or would involve the 
establishment of a substantial degree of monopolization in any particular 
industry or would tend to substantially affect the economy of Victoria or 
would prejudicially affect the employees of the company he may by Order in 
Council published in the Government Gazette declare the company to be a 
company to which this Part applies and any such Order shall have effect for 
such period not exceeding twelve months as the Governor in Council specifies 
in the Order. 


44r. (1) Where a person is a substantial shareholder within the meaning 
of Division 3A of Part IV. of the Companies Act 1961 in a company to which 
this Part applies neither that person nor any other person shall without the 
prior consent of the Minister exercise or authorize or permit the exercise of 
any right to vote or purport to exercise or authorize or permit the exercise of 
any such right in respect of any share in which the substantial shareholder 
has an interest for the purposes of the said Division 3a. 


(2) The consent of the Minister under sub-section (1) shall be given in 
writing and may be made subject to such terms conditions limitations and 
restrictions as he thinks fit and any such consent may be varied or revoked 
by writing under the hand of the Minister served upon the person to whom 
the consent has been given. 


(3) Where a person exercises or purports to exercise a right to vote or 
authorizes or permits or purports to authorize or permit the exercise of a 
right to vote in contravention of sub-section (1) he shall be guilty of an 
offence against this Act and shall be liable to a penalty of $5,000 or imprison- 
ment for three months or to both such penalty and imprisonment. 


(4) Where a person exercises or purports to exercise a right to vote in 
contravention of sub-section (1) the vote shall be disregarded and the court 
may on the application of the Minister make one or more of the orders 
referred to in sub-section (1) of section 69N of the Companies Act 1961 and 
all the provisions of the said section 69N shall apply to and in relation to any 
such order. 


(5) This section shall be read and construed as one with the Companies 
Act 1961 and shall operate and have effect in all respects as if it had been 
enacted as a section of Division 3a of Part IV. of the Companies Act 1961 
and the provisions of that Division shall apply accordingly. 
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Consequential 
amendment of 
No. 7727. 


44cG. (1) A person shall not make a take-over offer to which Part VIB. 
of the Companies Act 1961 applies in respect of any share in a company to 
which this Part applies. 


(2) Where a take-over offer is made in contravention of this section, the 
company may refuse to register any transfer of shares which in the opinion 
of the directors of the company relates to any offer made in contravention of 
this section. 


(3) Section 180y and 185 of the Companies Act 1961 shall not apply to or 
in relation to a shareholder in the company in his capacity as such a share- 
holder. 


(4) This section shall be read and construed as one with the Companies 
Act 1961 and shall operate and have effect in all respects as if it had been 
enacted as a section in Part VIB. of the Companies Act 1961 and the pro- 
visions of that Part shall apply accordingly. 


3. The Principal Act is hereby amended as follows:— 


(a2) Insub-section (3) of section 1 after the expression “‘Part V.—Subor- 
dinate Legislation Committee Ss. 41-44” there shall be inserted the 
expression ‘‘Part Va.—Company Take-overs Committee Ss. 
44a—44cG.”’; and 


(b) In the interpretation of ‘‘Parliamentary Committee” in sub-section .- 
(1) of section 3 after the words ‘‘Subordinate Legislation Com- 
mittee’’ there shall be inserted the words ‘“‘the Company Take-overs 
Committee’. 
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APPENDIX C 


Registrar of Companies Request for Information and 
Discretionary Criteria of Attorney-General under Victoria Act 


Address all Correspondence to the Registrar COMPANIES OFFICE 


Cin aie Ss hanes) ak; ce gh es 451 LA TROBE STREET 


For verbal enquiries ask for MELBOURNE, VIC. 3000 


Office Hours: 9.30 a.m.—12.45 p.m. 
1.45 p.m.—3.00 p.m. 


August, 1973. 


Dear Sir, 
Parliamentary Take-overs Committee. 


I enclose herewith a copy of a press statement setting out the 
principles upon which the Minister proposes to exercise his dis- 
cretion under the Parliamentary Committees (Take-over Offers) 
Act 1972. 


You will note that I have been instructed by the Honourable the 
Attorney-General to bring to his notice any take-over proposals with 
respect to a Victorian company which involves the matters enumer- 
ated in the press statement. I would be pleased to receive from your 
Board of Directors a statement covering the matters referred to in 
the press statement and any other comments your Board may wish 
to make with respect to the take-over offer for shares in V.S. Supplies 
Limited. 


I would be grateful if you would forward me the statement at your 
earliest convenience. 


Yours faithfully, 


Registrar of Companies. 
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Press Statement 


“The Attorney-General (Sir George Reid) said today that Cabinet had approved the 
principles upon which he proposed to exercise his discretion in relation to the reference 
of proposed take-overs to the Select Committee of the Victorian Parliament known as 
the Parliamentary Take-overs Committee. 


Sir George said that he did not propose to refer any take-over to the Committee unless 
it involved either :— 


(a) the Victorian company becoming subject to foreign control or to the ownership 
of more than 51% of its share capital by foreigners; or 


(b) a substantial degree of monopolisation within a particular industry; or 
(c) asubstantial effect on the economy of Victoria or a particular part of Victoria; or 
(d) prejudicial and unfair effect on the existing employees of the offeree company. 


Sir George said that he had instructed the Registrar of Companies to bring to his notice 
any take-over proposal which involved any of those matters. This did not mean that a 
reference would be made unless there were exceptional circumstances involved. He said 
that he had asked the Registrar of Companies who, under existing company legislation, 
must be notified of any take-over scheme, to report to him in each particular case as to 
any evidence or indication that :— 


(a) the offeror has not the financial or managerial strength to develop the offeree 
company; 


(b) the offeror has a bad reputation (whether in a political, commercial, industrial 
or social context) in relation to its other activities; 


(c) the take-over would or might infringe any guidelines for foreign investments 
that are adopted in the future by the Federal Government; 


(d) the company being taken over was— 


(4) of particular significance in relation to the Victorian or Australian 
economy; or 


(wz) of particular significance because of the nature of the activities of the 
company; or 


(712) if the offeree company was subject to special duties or entitled to special 
privileges under Victorian legislation; 


(e) the offer was supported by the directors of the offeree corporation and by the 
majority of the shareholders; and 


(f) the successful completion of the take-over would lead to the Hato of new 
funds, advance technology and better management. 


Evidence of the matters referred to in paragraphs (e) or (f) would indicate that a matter 
should not be referred. Sir George said that each case would be carefully considered 
but he emphasized that the general approach would be that reference should only be 
made in an exceptional case where it was clear that the general public interest might be 
involved.” 
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APPENDIX D 


Source: McCarthy, The Great Big Australian Takeover 
Book (1973) Appendix 10 


When information for this book was being assembled, one of the most obvious starting 
points seemed to be an analysis of specific takeovers during recent years. An American 
graduate student, John Bushnell, made a study of this nature in writing Australian 
Company Mergers 1946-1959*, which was published in 1961. This book is certainly of 
interest to the specialist, the academic, and other researchers in the field. But it soon 
became obvious that a takeover by takeover analysis of the events since 1959 would 
not result in the type of book needed to expose and examine the broader social aspects 
of the takeover phenomenon in Australia. It is the process of growth by expansion and 
acquisition that explains most takeovers in Australia. A summary of the actual takeovers 
merely provides hundreds of examples and masses of information to support this view. 


Nevertheless, although this book is not intended to be a detailed description of the past 
thirteen years’ takeovers in Australia, a great amount of information has been collected. 
The hundreds of examples of the takeover process between 1960 and 1972 serve as an 
epilogue to the explanation of the phenomenon. Some readers may be astounded by 
the number of takeovers involved and will no doubt wonder what effects the changes 
in jobs and people and organization have already had. Others will see this list as an 
indicator of the natural forces of economics operating to cleanse the corporate system 
and increase efficiency. There may be others who accept this list as the first complete, 
accurate and authoritative summary of Australian takeovers during the last thirteen 
years. To all such readers, several warnings are offered. 


The list is not complete. It includes all takeovers of commercial importance that resulted 
from formal takeover offers within the terms of the State Companies Act. It includes, 
so far as can be ascertained, all takeovers during the period that have resulted in com- 
panies’ being delisted from the Sydney and Melbourne Stock Exchanges. But Australia 
has six quite separate Stock Exchanges; and many small, little-known companies taken 
over were listed only on one exchange in a minor State. These takeovers have generally 
been excluded to keep the list to an acceptable length and to emphasize the best-known 
takeovers. 


In other cases control of companies has changed, not as a result of formal takeovers, but 
as a result of share purchases on the stock market, special issues or placements of new 
shares, or private off-market sales. Such changes of control are not always announced, 
and the transfer of control, even if it includes a complete change of the board, is not 
necessarily regarded as a takeover within the terms of the Companies Acts. There are 
means of ascertaining all such changes of control, but such an exercise was not considered 
either worth while or necessary for the purpose of this book. It is a potential subject 
for a graduate student or a statistician. 


Even with all of these reservations and exclusions, the list included is both voluminous 
and illuminating. Many of the names recorded in the first column are still in use 
although these companies are now part of larger groups. But others have been out of 
use for many years. The motel industry, sand and gravel, ready mixed concrete and others 
provide many examples of names that disappeared long ago. They may still be included 
in the list of subsidiaries of the parent company in its annual report, but many have 
long been stripped of all assets and activities. In other cases the names have been 
changed and the corporate structures sold off to new owners for re-use in other fields. 
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Yet in these days of reminiscence and nostalgia, most readers will find the name of a 
past employer, client, supplier, or customer. 


The second column indicates clearly that some companies have been very much more 
aggressive than others. The third column records that many medium and large fish are 
in turn eaten by bigger fish. The process of aggregation continues without respite. 


The third column also marks with an asterisk (*) a large and growing group of companies. 
All companies so marked are now either owned totally by foreign companies or subject to 


significant foreign control. 


Companies Taken Over 





1960 


Ellis & Clark (Holdings) Ltd. 

Industrial & Commercial Holding Group 
Ltd. 

Holeproof Industries Ltd. 

C.C. Engineering Industries Ltd. 

C.C. Die Castings Ltd. 

J. Connolly Ltd. 

Matthews, Thompson & Co. Ltd. 

Rockmans Ltd. 

Creamoata Ltd. 

Australian Investment Trust Ltd. 

Australian Metropolitan Life Assurance 
Co. Ltd. 

Western Stores Ltd. 

Southern Advances Ltd. 

Hurll & Douglas Ltd. 

Ve-Toy Biscuits Holdings Ltd. 

Mcllwraths Holdings Ltd. 

Yellow Cabs Holdings Ltd. 

Pasco Industries Ltd. 

Gibson Battle & Co. Ltd. 

Jaywoth Besser Ltd. 

A. E. Goodwin Ltd. 

Farmers (Holdings) Ltd. 

Petrochemical Holdings Ltd. 

Ingham Plaster Co. Ltd. 

Concrete Enterprises Holdings Ltd. 


Australian Wool Brokers & Produce Co. 
Ltd. 

Intercolonial Investment Land & Building 
Comlstd: 

Kelly and Lewis Ltd. 

Reliance Industries Australia Ltd. 

Industrial Steels Ltd. 

Brookhouse (holdings) Ltd. 

Metropolitan Portland Cement Ltd. 


Consolidated Tin Dredging Co. Ltd. 
New England Antimony Mines N.L. 
Streets Ice Cream Ltd. 

American Motor Courts Ltd. 
Bruntons (Holdings) Ltd. 

Jusfrute Ltd. 

United Insurance Co. Ltd. 

Clyde Brick Co. Ltd. 

Beale & Co. Ltd. 

Metal Products Holding Co. Ltd. 
Excelsior Collieries Coke Works Ltd. 
Kande Kitchenware Ltd. 

Hordern Brothers Ltd 

Standard Portland Cement Co. Ltd. 
Donson Products Ltd. 

Sydney Exchange Co. 

Robertson & Mullens Ltd. 


New Owners 





Warburton O’Donnell Ltd. 


Lanray Industries Ltd. 

Factors Ltd. 

Concrete Industries (Monier) Ltd. 
Concrete Industries (Monier) Ltd. 
Lend Lease Corporation Ltd. 

G. J. Coles & Co. Ltd. 

Factors Ltd. 

Quaker Oats Co., U.S.A. 


Australian Investment & Development Ltd. 


Mercantile Mutual Insurance Co. Ltd. 
Farmers (Holdings) Ltd. 

Astor Hotel Motels Ltd. 

Concrete Industries (Monier) Ltd. 
R. M. Gow & Co. Ltd. 
Woolworths Ltd. 

Ampol Petroleum Ltd. 

Dodds Consolidated Industries Ltd. 
Tutt Bryant Ltd. 

Concrete Industries (Monier) Ltd. 
A. G. Healing Ltd. 

Myer Emporium Ltd. 

Boral Ltd. 

Colonial Sugar Refining Co. Ltd. 
Australian Blue Metal Ltd. 


Hooker Corporation Ltd. 


Mercantile Mutual Insurance Co. Ltd. 
Brambles Industries Ltd. 

Marley Group of Great Britain 

A. E. Goodwin Ltd. 

Associated Rural Industries Ltd. 


Commonwealth Portland Cement Co. Ltd. 


Ready Mixed Concrete Ltd. 
Consolidated Meta! Products Ltd. 
Unilever Australia Ltd. 

Latee Investments Ltd. 

Fielders Ltd. 

Keith Harris & Co. Ltd. 

The South British Insurance Co. Ltd. 
Newbold General Refractories Ltd. 
Ralph Symonds Ltd. 

John Mellwraith Industries Ltd. 
South Clifton Collieries Pty. Ltd. 
Hackshalls Ltd. 

Anthony Hordern & Sons Ltd 
Concrete Industries (Monier) Ltd. 
Sims Consolidated Ltd. 

Hooker Corporation Ltd. 

Angus and Robertson Ltd. 
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Comments 


* T/O by Dunlop Aust., 1969 
Redland Group, U.K. 
Redland Group, U.K. 


* * 


T/O by Dunlop Aust., 1969 


* * 


T/O by Myer Emporium, 1960 


* 


Redland Group, U.K. 


T/O by Clyde Industries, 1972 


Receiver appointed, 1969 


T/O by Ready Mixed Concrete, 
1961 


A. G. Healing Group 


* 


Associated Portland Cement Group, 
UK 

T/O by CSR and BMI, 1964 

T/O by Sims Consolidated, 1970 


Receiver appointed, 1964 


* T/O by Cope Allman (Aust.), 1968 
T/O by Waltons, 1970 
Redland Group, U.K. 


* 


T/O by Ipee Insurance, 1970 


Companies Taken Over 





Lennons Hotel Ltd. 

Lennons Toowoomba Hotal Ltd. 
Lennons Broadbeach Hotel Ltd. 
Glazebrooks Paints & Chemicals Ltd. 


1961 


Marley Reliance Ltd. 
Holdenson & Nielson (Products) Ltd. 
Queensland Brewery Ltd. 

W. Nevill & Co. Ltd. 

Jayworth Masonry Ltd. 
Whakatane Board Mills Ltd. 
Australian Blue Metal Ltd. 
Crafton Brewing Co. Ltd. 

E. A. Marr Industries Ltd. 
Light Concrete Holdings Ltd. 
Southern Aluminium Ltd. 
Grocery & General Merchants Ltd. 
Travelana Holdings Ltd. 
Autobric Industries Ltd. 

James Sandy (Industries) Ltd. 
Dangar, Gedye & Malloch Ltd. 
Consolidated Beverage Co. Ltd. 
Foy & Gibson (W.A.) Ltd. 
Claude Neon Industries Ltd. 
Queensland Machinery Co. Ltd. 
Adelaide Potteries Ltd. 
Huddard Parket Industries Ltd. 
Johnell Ltd. 

Lanes Holdings Ltd. 

Presha Engineering Ltd. 

Leo Buring (Holdings) Ltd. 

R. H. Lawrenson Holdings Ltd. 
Bryson Industries Ltd. 


Hodgson’s Holdings Ltd. 
Greens Products Ltd. 


Die Casters Ltd. 


Carapark Holdings Ltd. 

Richardson & Wrench Ltd. 

National Minerals Holdings Ltd. 
Mutual Development Corporation Ltd. 
Bulolo Gold Dredging Ltd. 

Beacon Credit Corporation Ltd. 

TCs Bairne ltd: 

Engineering Supply Co. of Australia Ltd. 
W. H. Hole & Co. Ltd. 

Melbourne Steamship Co. Ltd. 

Z.R. Holdings Ltd. 


Kosciusko Thredbo Ltd. 

Associated Minerals Consolidated Ltd. 
Gordon Edgell & Sons Ltd. 

Lornbard Australia Ltd. 

The Sydney Cold Stores Ltd. 

Central Radio Mines N.L. 

Patons & Baldwins (Aust.) Ltd. 
Pick-Me-Up Food Products Ltd. 


1962 


Sargood Gardiner Ltd. 
Ophir Motels Ltd. 
Plastic Sheeting Ltd. 
A. Hall & Co. Ltd. 

C. C. Rawson Ltd. 


The Queensland National Pastoral Co. Ltd. 


Quantas Wentworth Holdings Ltd. 


New Owners 





Comments 





Federal Hotels Ltd. 
Federal Hotels Ltd. 
Federal Hotels Ltd. 
Clyde Industries Ltd. 


Marley Tile (Holding) Co. Ltd. 
Petersville Australia Ltd. 
Carlton & United Breweries Ltd. 
Edwards Dunlop & Co. Ltd. 
Jayworth Industries Ltd. 

N.Z. Forest Products Ltd. 
Ready Mixed Concrete Ltd. 
Tooheys Ltd. 

McDonald Industries Ltd. 

Lend Lease Corporation Ltd. 
Comalco Industries Pty Ltd. 
Petersville Australia Ltd. 
Mascot Industries Ltd. 

Lend Lease Corporation Ltd. 

A. J. Chown Holdings Ltd. 
Frigrite Ltd. 

Tarax Drinks Holdings Ltd. 

Cox Brox. (Australia) Ltd. 

W. R. Carpenter Holdings Ltd. 
Evans Deakin Industries Ltd. 
PCH Industries Ltd. 

Boral Ltd. 

Fibre Containers Ltd. 
Amalgamated Chemicals Ltd. 
Fire Fighting Enterprises Ltd. 
Lindeman (Holdings) Ltd. 
Lawrenson Alumase Holdings Ltd. 
Automotive & General Industries Ltd. 


Waltons Ltd. 
Publishers Holdings Ltd. 


Australian Chemical Holdings Ltd. 


Travelodge Australia Ltd. 
Lend Lease Corporation Ltd. 
Peko-Wallsend Ltd. 

James Wallace Holdings Ltd. 
Placer Development Ltd. 
Beneficial Finance Co. Ltd. 
David Jones Ltd. 
Intercolonial Boring Co. Ltd. 
H. Pettiford Holdings Ltd. 
Howard Smith Ltd. 
Associated Minerals Consolidated Ltd. 


Lend Lease Corporation Ltd. 
Consolidated Gold Fields Australia Ltd. 
Petersville Australia Ltd. 

Lombard Banking Ltd. 

Marcus Clark & Co. Ltd. 

Leo Investments Ltd. 

J. P. Coats, Patons & Baldwins Ltd. 
Mauri Bros. & Thomson Ltd. 


Australia United Corporation Ltd. 
Australian Motel Industries 
Plastic Coatings Ltd. 

Greenwood Ltd. 

F & T Industries Ltd. 

Swift Pastoral Development Ltd. 
Kenmaster Holdings Ltd. 
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Controlled by Tjuringa Securities 
Controlled by Tjuringa Securities 
Controlled by Tjaringa Securities 


T/O by Boral, 1971 
T/O by CSR and BMI, 1964 


Receiver appointed, 1971 


T/O by Burns, Philp & Co., 1972 


* T/O by Cadbury Schweppes, 1972 


* 


* 


T/O by Ralli Australia, 1966 


T/O by F & T Industries, 1972 


T/O by Leigh Mardon, 1967 
T/O by Continental Oil Co., 1966 


* T/O by Philip Morris, 1971 


* 


* 


+ * 


* 


Consolidated Gold Fields Group 
T/O by Fire & AllfRisks Insurance, 
1966 


T/O by Australian Consolidated 
Press, 1972 

T/O by Hercules Powder Co. U.S.A. 
1964 

T/O by SP. Pe i972 


T/O by Forestwood Aust., 1972 


T/O by Dunlop Aust., 1970 
T/O by Philips Industries, 1964 


T/O by Consolidated Gold Fields, 
1961 


T/O by Waltons, 1966 


T/O by Hotel Metropole, 1968 
T/O by Overseas Corporation, 1965 


Ccmpanies Taken Over 





W. A. Hodkinson Ltd. 

Motors Ltd. 

Robert Harper & Co. Ltd. 

Coffs Harbour Rutile N.L. 
Cable (1956) Ltd. 

C. S. Rowntree & Co. Ltd. 
Kangaroo Petroleum Holdings Ltd. 
Lincoln Mills (Aust.) Ltd. 
Thirlwell & McKenzie Ltd. 
Smalls Chocolate Holdings Ltd. 
Frederick Rose Ltd. 

Murfett Holdings Ltd. 

Victorian Woollen Co. Ltd. 

N. B. Love Industries Ltd. 

Ecks Holdings Ltd. 

Titanium Minerals Ltd. 
Sargents Ltd. 

R. H. O’Regan (Carriers) Ltd. 
John Darling & Son (Aust.) Ltd. 
Chevron Queensland Ltd. 


Antill Ranger (Holdings) Ltd. 
Wood Coffill Funerals Pty. Ltd. 
Industrial Building Society 

Bon Marche Ltd. 


1963 
Country & Federal Holding Ltd. 


Plumbers’ Supplies Ltd. 

Savoy Corporation Ltd. 

Hasemer Crane & Engineering Ltd. 
Richardson Holdings Ltd. 


Pastoral Development (Holdings) Ltd. 


Mayfair Hams Ltd. 

Barlow Ceramics Ltd. 
California Production Ltd. 
Gas Supply Co. Ltd. 

W. C. Douglas Ltd. 
Broomfield Ltd. 

Hire Purchase Securities Ltd. 
Ducon Industries Ltd. 
Pacific Oxygén Ltd. 
Westcott Hazell & Co. Ltd. 
Rubbertex Industries Ltd. 
Victorian Dairies Ltd. 
General Plastics Ltd. 
Australia Silknit Ltd. 


Rosella Preserving & Manufacturing Co. 


Ltd. 
H. G. Palmer (Consolidated) Ltd. 
Salamander Salt Ltd. 
Mount Lyell Investments Ltd. 
Peter Lloyd Industries Ltd. 
Olympic Bowling Centres Ltd. 
Discount Facilities Ltd. 
AID len lets 
British Standard Machinery Co. Ltd. 
Holeproof Industries Ltd. 
Vesta Ltd. 


Mutual Underwriting & Development Ltd. 


1964 

Foy & Gibson (W.A.) Ltd. 
South Alligator Uranium Ltd. 
Retailers Acceptance Ltd. 
Ready Mixed Concrete Ltd. 


Bellambi Coal Co. Ltd. 


New Owners 





Evans Deakin Industries Ltd. 


Australian Guarantee Corporation Ltd. 


Ralston Purina Co., St. Louis 
Kathleen Investments (Aust.) Ltd. 
Kathleen Investments (Aust.) Ltd. 
Downes Stores Pty. Ltd. 

H. C. Sleigh Ltd. 

Cleckheaton Ltd. 

Evans Deakin Industries Ltd. 

Life Savers (Australasia) Ltd. 
Tasman Group Services Ltd. 
National Consolidated Ltd. 

John Vicars & Co. Ltd. 

George Weston (Aust.) Pty. Ltd. 
Tarax Drinks Holdings Ltd. 
Associated Minerals Consolidated Ltd. 
Gillespie Bros. Holdings Ltd. 
Yellow Express Carriers Ltd. 
Allied Mills Ltd. 


I.A.C. (Holdings) Ltd. and Commercial & 


General Acceptance Ltd. 
Mayne Nickless Ltd. 
H. H. Webb & Co. Ltd. 
Milton Corporation Ltd. 
Marcus Clark & Co. Ltd. 


Victoria Insurance Co. Ltd. 


Epstein & Co. Ltd. 

John R. Hall, Esq. 

Malco Industries Ltd. 

Milter Pty. Ltd. 

Dalgety & N.Z. Loan Ltd. 

Swift Australian Co. Pty. Ltd. 
Overseas Corporation (Aust.) Ltd. 
Esmark Pty. Ltd. 

Boral Ltd. 

Cerebos (Aust.) Pty. Ltd. 

Sorby’s Ltd. 

H. G. Palmer (Consolidated) Ltd. 
British Plessey Co. Ltd. 
Commonwealth Industrial Gases Ltd. 
A. E. Goodwin Ltd. 

Hardie Rubber Co. Pty. Ltd. 
Consolidated Foods Ltd. 

Beutron Australia Ltd. 

Murray, Maguire & Co. Ltd. 


Unilever Australia Holdings Pty. Ltd. 
DhemwViEWiGxetdk 

C. H. Degotardi Ltd. 

Boral Ltd. 

Stack & Co. Ltd. 

Marrickville Holdings Ltd. 
Lensworth Finance Ltd. 

Associated Electrical Industries Ltd. 
Clyde Industries Ltd. 

Prestige Ltd. 


Associated Battery Makers of Australia 


Ritya tds 
Fairway Holdings Pty. Ltd. 


David Jones Ltd. 
Metals Exploration N.L. 
Alliance Holdings Ltd. 


The Colonial Sugar Refining Co. Ltd. and 


Blue Metal Industries Ltd. 


Consolidated Gold Fields Australia Ltd. 
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* 


* 


Comments 


T/O by Bank of N.S.W., 1972 


29% held by Caltex 


In liquidation 
T/O by Textile Holdings, 1965 


T/O by Cadbury Schweppes, 1972 
Consolidated Gold Fields Group 


T/O by Fleetways, 1972 


T/O by Waltons, 1966 


T/O by The New Zealand Insur- 
ance, 1968 

Under Official Management 

T/O by St. James Properties, 1972 


T/O by Kempthorne Mistral, 1969 
T/O by MLC, 1963 


A. G. Healing Group 
Now part of Firestone Group 


T/O by Macwood, 1966 


G.E.C. Group 


* T/O by Dunlop Aust., 1968 


* 


* 


* 


M.U.D. now part of Slater Walker 
Group 


Controlled by M.L.C. Insurance 


Companies Taken Over 


Audiphone Holdings of Australia Ltd. 





Swallow & Ariell Ltd. 

P.P.W. Holding Ltd. 

Petries Holdings Ltd. 

Mutual Stores Holdings Ltd. 
Courtaulds (Aust.) Ltd. 

George G. Clarke Ltd. 

Bruce Pie Industries Ltd. 

A. Goninan & Co. Ltd. 

Burgess Bros. Ltd. 

Albion Quarries Ltd. 

Reid’s Quarries Ltd. 

Illawarra Fireclay & Brick Co. Ltd. 
Automotive Components Ltd. 

A. W. Fairfax Ltd. 

Phillips Oil Products Ltd. 

Cargo Distributors Ltd. 

Astor Consolidated Mills Ltd. 
Watson & Crane Holdings Ltd. 
Processing Industries Ltd. 
Metropolitan Building Investments Ltd. 
Australian Chemical Holdings Ltd. 


1965 

Kalgoorlie Goldfields Petroleum N.L. 
Australian Equity Corporation Ltd. 
Gas Drillers Ltd. 

Hooker Finance Co. Ltd. 


Stocks & Realty Corporation Ltd. 
Sungei Bider Tin Dredging Ltd. 
Diamond Foods Ltd. 

Hawkesbury Development Co. Ltd. 
Clifford Love & Co. Ltd. 

Plastic Coatings Ltd. 

General Foods Corporation Holdings Ltd. 
Motel Corporation (Aust.) Ltd. 
Northwest Tantalum N.L. 

Harrion Ltd. 

Rumseys Holdings Ltd. 

Australian Woollen Mills Ltd. 

John Vicars & Co. Ltd. 

Morley Johnson Holdings Ltd. 
Hornibrook Ltd. 

Pacific Island Timbers (Holding) Ltd. 
Machinery Distributors Ltd. 


1966 

Sonnerdale Richardson David Brown Ltd. 
Moffat-Virtue Ltd. 

C. H. Degotardi Ltd. 

Fler Company Ltd. 

Merco Holdings Ltd. 

Production Plant Ltd. 

Australian Beef Cattle Development Ltd. 
Cottees Ltd. 

Thomas Brown & Sons Ltd. 
- Marcus Clark & Co. Ltd. 

Kia Ora Gold Corporation N.L. 

Harco Steel Industries Ltd. 

Emu & Prospect Gravel & Road Metal 

Go: Ltd. 

Rowlands Quarries Ltd. 

Emu Bay Railway Co. Ltd. 

Gippsland Cement Ltd. 

F. W. Williams Holdings Ltd. 

H. B. Dickie Ltd. 

W. W. Campbell & Co. Ltd. 


New Owners Comments 





E. B. Phillips, V. T. Horne and 
A. J. Welinski 
Arnotts Ltd. 
Cope Allman (Aust.) Ltd. * 
Permewan Wright Ltd. 
Cleckheaton Ltd. 
Courtaulds Hilton Ltd. ~ 
Kolotex Holdings Ltd. 
F & T Industries Ltd. 
Howard Smith Ltd. 
Cascade Brewery Co. Ltd. 


Boral Ltd, 

Boral Ltd. 

Blue Metal Industries Ltd. 

Repco Ltd. 

A. E. Goodwin Ltd. 

Phillips Petroleum Aust. Pty. Ltd. 24 
Transport Development Group Ltd. = 
Emu Wool Industries Ltd. * 
G. E. Crane Holdings Ltd. 

Astor Consolidated Mills Ltd. 
Argo Investments Ltd. 

Hercules Powder Co. (U.S.A.) * 
R. A. Brierley Investments Ltd. - 


Commercial & General Acceptance Ltd. a 


Surveys & Market Research Ltd. 

The Fidelity Bank of Pennsylvania and 2 
Lockheed Aircraft International Inc. 

Stocks & Holdings Ltd. 

Trench Mines Ltd. 

Associated Products & Distribution Pty. Ltd. * 

R. A. Brierley Investments Ltd. . 

Corn Products Co. Ltd. * 

Overseas Corporation (Aust.) Ltd. 

Associated Products & Distribution Pty. Ltd. 

Travelodge Australia Ltd. se 

Mineral Securities Aust. Ltd. 

Overseas Corporation (Aust.) Ltd. 

Yates Seeds Ltd. 

Textile Holdings Ltd. 

Textile Holdings Ltd. 

Milton Corporation Ltd. 

Wood Hall Holdings Ltd. . 

A.N.G. Holdings Ltd. 

Murray, Maguire & Co. Ltd. 


David Brown Properties Pty. Ltd. - 
Fire Fighting Enterprises Ltd. 

Macwood Pty. Ltd. 

Australian Controls Ltd. 

Bestobell Australia Pty. Ltd. * 
Eugen Hellinger and Leon Zausner 

Tropical Cattle Pty. Ltd. 

Parsons General Foods Ltd. ¢ 
Slater Walker Securities Ltd. ¥ 
Waltons Lid. 

Shaw River Alluvials N.L. 

Gollin Holdings Ltd. 


Blue Metal Industries Ltd. 

Pioneer Concrete Services Ltd. 

EZ Industries Ltd. 

Australian & Kandes Cement Holdings Ltd. 
Pioneer Conrete Services Ltd. 

Bond’s Industries Limited 

Tallerman & Co. Pty. Ltd. 
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A. G. Healing Group 


Industrial Equity Group 


Now Network Finance 


British Tobacco Group 
Industrial Equity Group 


* British Tobacco Group 
T/O by SIP PS 1972 
In liquidation 


* Now Bonds Coats Patons 


Companies Taken Over 


S.T.P. Holdings Ltd. 
Tennyson Textile (Holdings) Ltd. 





Automotive & General Industries Ltd. 


Cousins Transport Ltd. 

Cox Bros. (Aust.) Ltd. 
Wilbroc Industries Ltd. 
Amalgamated Chemicals Ltd. 
Boe ballaleede 


1967 

Brown & Broad Ltd. 

Petroleum Investments Ltd. 
Lazarus Consolidated Ltd. 

Wyong Minerals Ltd. 

Harper Davidson Industries Ltd. 
Whale Industries Ltd. 

Automatic Totalisators (U.S.A.) Ltd. 
J. Bayley & Sons Ltd. 

Crystal Clothing Industries Ltd. 
Business Equipment Holdings Ltd. 
Colbro Holdings Ltd. 

Centenary Estates Ltd. 

Dodge Consolidated Industries Ltd. 
Fibre Containers Ltd. 
MacRobertson (Aust.) Ltd. 
Mobile Industrial Equipment Ltd. 
F. G. Kerr & Co. Ltd. 

Pettiford Holdings Ltd. 

Adelaide Rope & Nail Co. Ltd. 
Grouped Underwriters Ltd. 
Hoadley’s Holdings Ltd. 

Mt. Morgan Ltd. 

The Australia Hotel Co. Ltd. 


Australian Cash Orders Ltd. 
Glazebrooks Paints & Chemicals Ltd. 


1968 

A. & I. Discounters Ltd. 
Brownbuilt Ltd. 

General Credits Holdings Ltd. 
Harbour Lighterage Ltd. 
Bebarfalds Ltd. 

Duly & Hansford Ltd. 

Mark Foys Ltd. 

Lithgow Valley Colliery Co. Ltd. 
Stirling Henry Ltd. 

Hackshalls Ltd. 

Minerva Centre Ltd. 

Ronald J. Murray Ltd. 
Houghton & Byrne Holding Ltd. 
Prestige Ltd. 

United Holdings Ltd. 
Vanderfield & Reid Ltd. 
McLaren Industries Ltd. 

Beacon Investment Ltd. 
Chapmans Ltd. 

Federation Credits Ltd. 

R. Fowler Ltd. 

King Island Scheelite (1947) Ltd. 
Shelleys Drinks Ltd. 

Mick Simmons Holdings Ltd. 
W. Jacobs Ltd. 

Deposit & Investment Co. Ltd. 
Rushcutter Ltd. 

Victorian Quarries Ltd. 
Australian Motel Industries Ltd. 


Captain Products Ltd. 
Celco Holdings Ltd. 
Drug Houses of Australia Ltd. 


New Owners 


Universal Textiles (Australia) Ltd. 


Fire and All Risks Insurance Co. Ltd. 
Thomas Nationwide Transport Ltd. 
Ralli Australia Pty. Ltd. 

Repco Ltd. 

Continental Oil Co., U.S.A. 

Edwards Dunlop & Co. Ltd. 


PGH Industries Ltd. 

National Charter Association of California 

Glen Alpin Pty. Ltd. 

Associated Minerals Consolidated Ltd. 

Larke Consolidated Industries 

Pastoral Developments Holdings Ltd. 

Automatic Totalisators Ltd. 

Associated Leathers Ltd. 

Ashfirth Pty. Ltd. 

Litton Industries Incorporated 

Mauri Bros. & Thomson Ltd. 

Hooker Property Holdings Pty. Ltd. 

Fibre Containers Ltd. 

Leigh-Mardon Pty. Ltd. 

Cadbury Fry Pascall Australia Ltd. 

Pizzey Ltd. 

J. Kohler & Sons Ltd. 

Philips Electrical Industries Pty. Ltd. 

Kinnears Ropes (Aust.) Ltd. 

Group Holdings Ltd. 

James Stedman Ltd. 

Peko-Wallsend Ltd. 

M.L.C. Assurance Co. Ltd. and Lend 
Lease Corporation Ltd. 

Milton Corporation Ltd. 

Clyde Industries Ltd. 


Electronic Industries Ltd. 

J. Lysaght (Aust.) Ltd. 
Commercial Bank of Aust. Ltd. 

J. Fenwick & Co. Pty. Ltd. 

Ajax Insurance Co. Ltd. 

Cam Gears/T.R.W. Pty. Ltd. 
McDowells Ltd. 

Slater Walker Aust. Ltd. 

Murray, Maguire & Co. Ltd. 
Cope Allman (Aust.) Ltd. 
Industrial Equity Ltd. 
Hydrotherm Ltd. 

Powell's Pest Control Pty. Ltd. 
Dunlop Australia Ltd. 

Agen Holdings Ltd. 

Zunder Pty. Ltd. 

Australian Investments Pty. Ltd. 
Milton Corporation Ltd. 
Alexanders Ltd. 

Milton Corporation Ltd. 

Newbold General Refractories Ltd. 
Peko-Wallsend Ltd. 

Associated Products & Distribution Pty. Ltd. 
Nelson Tobacco Co. Pty. Ltd. 
Australian Bacon Ltd. 

Soul Pattinson (Finance) Pty. Ltd. 
Travelodge Australia Ltd. 

Pioneer Concrete Services Ltd. 
Hotel Metropole Ltd. 


Mauri Bros. & Thomson (Aust.) Ltd. 


Kempthorne Mistral Ltd. 
Slater Walker Aust. Ltd. 
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Comments 


* T/O by Dunlop Aust., 1969 


* 


Ralli International Group 


T/O by F & T Industries, 1972 


* 


* Consolidated Gold Fields Group 


* 


British Tobacco Group 
* T/O by Cadbury Schweppes, 1971 


* T/O by Rowntree Mackintosh, 1972 


Now Forestwood Australia 


* 


T/O by Philips Industries, 1970 
T/OQ:by B:H.-P.,. 1969 


T/O by Brambles Industries, 1969 
* ].A.C. Group ; 


T/O by Waltons, 1972 


Murray, Maguire Group 


* * 


Aetna Life Group 


* British Tobacco Group 
* Rothmans Group 


* 


ie /O- by SP ode 


T/O by Stocks & Parks (Trading), 
1969 


Companies Taken Over 





Winns Newcastle Ltd. 

W. C. Stevens Holdings Ltd. 
Dural Leeds Holdings Ltd. 
Dinmore Pottery & Hardware Ltd. 
Ernest Hiller Holdings Ltd. 

King & King Ltd. 

Lawrence & Hanson Holdings Ltd. 
MacRobertson Miller Airlines Ltd. 
Tyree Industries Ltd. 

Smith Sons & Rees Ltd. 


1969 


Finance Corporation of Aust. Ltd. 
Australian General Insurance Co. Ltd. 
Warringah Brick & Pipe Holdings Ltd. 
J. S. Grey Industries Ltd. 

Harden & Johnston Ltd. 

Nightingale Supply Co. Ltd. 

Frank O'Neill Industries Ltd. 

Simalex Ltd. 

Sorby’s Ltd. 

Western Motor Co. Ltd. 

Booth Industries Ltd. 

Cellulose Australia Ltd. 

Ferris Industries Ltd. 

Hunter Motels Ltd. 

McNamee Holdings Ltd. 

Moran & Cato (Aust.) Ltd. 

Pioneer Welding Holdings Ltd. 


Universal Textiles Holdings Ltd. 
Wunderlich Ltd. 

Compounders Ltd. 

D. Hardy & Sons Ltd. 

Hotel Metropole Ltd. 

Ponsford, Newman & Benson Ltd. 
Seakist Foods Ltd. 

W. T. Coggins Holdings Ltd. 
Farmout Drillers N.L. 

Nutt & Muddle Holdings Ltd. 
Consolidated Milk Industries Ltd. 
Hardie Holdings Ltd. 

Thompson & Scougall Industries Ltd. 
Davies Coop & Co. Ltd. 

John Lysaght (Aust.) Ltd. 

Steel Mills Ltd. 

Union Carbide Aust. Ltd. 
Chemical Materials Ltd. 
Frederick Ash Ltd. 

Bramac Plastalon Ltd. 

Drawing Office Industries Ltd. 
Harris Holdings Ltd. 

Western Titanium N.L. 

Emmotts Ltd. 

Metal Perforators Ltd. 

O'Donnell Griffin Industries Ltd. 
Strata Holdings Ltd. 

Gentex Ltd. 

Improved Industries Ltd. 

Michael Nairn & Co. (Aust.) Ltd. 


Resources of Australia Investment Co. Ltd. 


Shipping Newspapers Ltd. 

Corporate Mining Investments of Aust. 
Ltd. 

Fenwick Holdings Ltd. 

Jacoby Mitchell Holdings Ltd. 


North Aust. Uranium Corporation N.L. 


Anthony Squires Holdings Ltd. 
Allen Taylor & Co. Ltd. 
Factors Ltd. 


New Owners 





Winns Ltd. 

Repco Ltd. 

Hunter Douglas Ltd. 

Q.U.F. Industries Ltd. 

Dunlop Aust. Ltd. 

Hopper Bailie Industries Ltd. 
Kempthorne Mistral Ltd. 

Ansett Transport Industries Ltd. 
Westinghouse Electric Corporation 
Repco Ltd. 


The Bank of Adelaide 

Mercantile Mutual Insurance Co. Ltd. 

Boral Ltd. 

Edwards Dunlop Co. Ltd. 

Martell Harvey Pty. Ltd. 

Smith Mitchell & Co. Ltd. 

Dunlop Australian Ltd. 

Kiwi International Co. Ltd. 

Kempthorne Mistral Ltd. 

LNC Industries Ltd. 

PGH Industries Ltd. 

Australian Paper Manufacturers Ltd. 

Hawker Siddley Aust. Ltd. 

Incorporated Investments Pty. Ltd. 

Simon Engineering (Aust.) Ltd. 

Permewan Wright Ltd. 

American Machine & Foundry Co. 
(Aust.) Pty. Ltd. 

Dunlop Aust. Ltd. 

The Colonial Sugar Refining Co. Ltd. 

Reed Consolidated Industries Ltd. 

Toolang Estates Pty. Ltd. 

Stocks & Parkes (Trading) Ltd. 

Royal Sovereign Pencil Co. Ltd. 

Brooke Bond (Aust.) Pty. Ltd. 

Pharmis Pty. Ltd. 

Flinders Petroleum N.L. 

Cope Allman (Aust.) Ltd. 

Petersville Aust. Ltd. 

James Hardie Asbestos Ltd. 

Borg Warner (Aust.) Ltd. 

Bradmill Industries Ltd. 

cRhes Be Pp. Gos etd: 

Boral Ltd. 

Union Carbide Aust. & N.Z. Ltd. 

Beith Chemical Materials Ltd. 

Swans Ltd. 

Beau Monde (Aust.) Ltd. 

Consolidated Reprographics Ltd. 


Dillingham Corporation of Aust. Pty. Ltd. 


Consolidated Gold Fields of Aust. Ltd. 
J. B. Young Holdings Ltd. 

Larke Consolidated Industries Ltd. 
Warburton O’Donnell Ltd. 

Mainline Corporation Ltd. 

Osti Holdings Ltd. 

Larke Consolidated Industries Ltd. 


Austral Marine Securities (Aust.) Pty. Ltd. 


Pine Vale Mines Ltd. 
Industrial Equity Ltd. 


Mining Finance Corporation Ltd. 
Brambles Industries Ltd. 
Kempthorne Mistral Ltd. 
Aberfoyle Ltd. 

Dunlop Aust. Ltd. 

Blue Metal Industries Ltd. 
Dunlop Aust. Ltd. 
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Comments 


T/O by F & T Industries, 1972 


In receivership, 1972 


T/O by Industrial Equity, 1970 
Slater Walker Group 
T/O by G.A.F., 1972 


**e &* & F¥ He * 


* T/O by Berlei Hestia, 1972 


* Now St. James Properties 


Companies Taken Over 





1970 

Allied Investments Ltd. 
Packaging & Printing Industries Ltd. 
Appleton Industries Ltd. 
Anthony Hordern & Sons Ltd. 
Hunt Bros. (Holdings) Ltd. 
Motor Spares Ltd. 

Northern Suburbs Brick Co. Ltd. 
Pioneer Industries Ltd. 

Swans Ltd. 

Intercolonial Boring Co. Ltd. 
Alluvial Gold Ltd. 

McAlister & Williams (Holdings) Ltd. 
Ravenshoe Tin Dredging Ltd. 
klectronic Industries Ltd. 
Holidaywise Ltd. 

Hilton Bros. (Holdings) Ltd. 
Universal Textiles Holdings Ltd. 
Angus and Robertson Ltd. 
Elmaco Industries Ltd. 

Jordan Chemicals Ltd. 

Tableland Tin Dredging N.L. 
Consolidated Metal Products Ltd. 


Fowlers Vacola Manufacturing Co. Ltd. 


Austral Steel Holdings Ltd. 

London Stores Ltd. 

Schofield Holdings (Aust.) Ltd. 
Shelten Industries Ltd. 

South Australian Telecasters Ltd. 
Turner Industries Ltd. 

Burns Consolidated Ltd. 

The Invincible Colliery Ltd. 
Holeproof Industries Ltd. 

Prestige Ltd. 

Besser Vibrapac Masonry 

Papuan Apinaipi Petroleum Co. Ltd. 
Vehicle & General Insurance Co. Ltd. 


1971 


Neon Signs (A’sia) Ltd. 

Associated Continental Petroleum N.L. 
Crooks National (Holdings) Ltd. 
Synthetic Textures Ltd. 

Pelaco Ltd. 

Sargeants Engineering Ltd. 

F. H. Stephens (Consolidated) Ltd. 
Country Club Holdings Ltd. 
National Bag Co. of Aust. 

Davison Paints Ltd. 

Fred Clark (Holdings) Ltd. 
Associated Freney Oilfields 
Warringah Brick & Pipe Holdings Ltd. 
Jaywoth Industries Ltd. 

Lake View & Star Ltd. 

Samin Ltd. 

Macdougalls Ltd. 

Edments Holdings Ltd. 

Harris Scarfe Ltd. 

J. Murray More (Holdings) Ltd. 
Sub-Oceanic Minerals N.]J. 

W. E. Smith Ltd. 
Richmond-Tweed TV Ltd. 

Rex Aviation Holdings Ltd. 


Sydney Holdings Ltd. 
Johnson Leather Co. Ltd. 


Stegbar Ltd. 
Lindeman Holdings Ltd. 


New Owners 


Development Holdings Ltd. 
W. E. Smith Ltd. 


Beaver Underwriting Corporation Ltd. 


Waltons Ltd. 

LNC Industries Ltd. 
Repco Ltd. 

KE ID, ie: 

John Storey Pty. Ltd. 
Industrial Equity Ltd. 
Dunlop Aust. Ltd. 


Beaver Underwriting Corporation Ltd. 


McPhersons Ltd. 


Beaver Underwriting Corporation Ltd. 


Philips Industries Holdings Ltd. 
Philip Felman, Esq. 

Osti Holdings Ltd. 

Dunlop Aust. Ltd. 

Ipec Insurance Ltd. 

F & T Industries Ltd. 

Emery Industries Inc., U.S.A. 
Southland Mining Ltd. 

Sims Consolidated Ltd. 

Hooper Bialie Industries Ltd. 
Australian National Industries Ltd. 
Beau Monde (Aust.) Ltd. 
Kempthorne Mistral Ltd. 

F & T. Industries Ltd. 

TVW Ltd. 

Stanley-Titan Pty. Ltd. 
Tasman U.E.B. Holdings Ltd. 
Wallamaine Colliery Pty. Ltd. 
Dunlop Aust. Ltd. 

Dunlop Aust. Ltd. 

Boral Basic Industries Ltd. 
Associated Australian Oilfields N.L. 
Cowan Group (Holdings) Ltd. 


Claude Neon Industries Ltd. 
Associated Australian Oilfields N.L. 
Grocery Investments Pty. Ltd. 
Otara Investments Pty. Ltd. 
Russna Pty. Ltd. 
Australian National Industries Ltd. 
Mayne Nickless Ltd. 

Speedo Holdings Ltd. 

Rheem Australia Ltd. 

Wattyl Ltd. 

Baradeen Aust. Pty. Ltd. 
Associated Australian Oilfields N.L. 
Premium Brick Pty. Ltd. 

Boral Basic Industries Ltd. 
Poseidon Ltd. 

Poseidon Ltd. 

Ozapaper Ltd. 

Ala Pty Ltd. 

Baradeen Aust. Pty. Ltd. 
Tubemakers of Aust. Ltd. 
Seamander Mining Corp. N.L. 
United Packages Ltd. 

Northern Rivers Television Ltd. 


Commonwealth Aircraft Corporation Pty. 


Ltd. 
Fk. W. Sutton, Esq. 
Aleacer Pty. Ltd. 


F & T Industries Ltd. 
Philip Morris (Aust.) Ltd. 
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* 


Comments 


T/O by United Packages, 1971 
Slater Walker Group 


T/O by St. James Properties, 1972 


Slater Walker Group 
B.H.P. is major shareholder 
Slater Walker Group 


* T/O by Berlei Hestia, 1972 


* 


Slater Walker Group 


Silver Valley Minerals Group 


Boral Group 


T/O by Carter and Evans, 1972 


W. R. Carpenter Group 


Industrial Equity Group 


Whitmont Shirt Group 


Boral Group 


Hooker Group 


General Mining & Investment 
Group 


Companies Taken Over 





Tagus Ltd. 

A.C.F. and Shirleys Fertilizers Ltd. 
Brisbane Gas Co. Ltd. 
Younghusband Ltd. 

Albury Upper Murray TV Ltd. 
Henry Berry & Co. (A’sia) Ltd. 
W. H. Lober Holdings Ltd. 

Board Mills of Aust. Ltd. 

Halifax Holdings (Aust.) Ltd. 
Buckinghams Holdings Ltd. 


Brighton Cement Holdings Ltd. 
Cadbury Fry Pascall Aust. Ltd. 
Schweppes (Aust.) Ltd. 

Cahills Holdings Ltd. 

Cohn Bros. Ltd. 

Cossey Investment & Finance Co. Ltd. 
Cribb & Foote Ltd. 

The Geelong Gas Co. 

G. W. Green & Sons (Holdings) Ltd. 
Hart Holdings Ltd. 

Huckson Industries Ltd. 

Salt Industries Ltd. 

Thompson & Harvey Ltd. 

Universal Holdings Ltd. 

Beau Monde (Aust.) Ltd. 

Colortone Holdings Ltd. 

Silverwood & Beck Holdings Ltd. 
Annand & Thompson Holdings Ltd. 
Mutual Underwriting & Development Ltd. 
Genevieve Holdings Ltd. 

Australian General Investment Ltd. 


1972 


Coachcraft Ltd. 

Kay Corporation Ltd. 

Atvic Investments Ltd. 

E. A. Machin & Co. Ltd. 

Mid Eastern Oil N.L. 

Woodside Oil N.L. 

Brins Australia Ltd. 

Esdaile (Holdings) Ltd. 

Skipper Holdings Ltd. 

McDowells Holdings Ltd. 

The Aust. Mont-de-Piete Loan & Deposit 
Gon istd: 

Model Dairy Industries Ltd. 

Australian Clays & Industrial Minerals Ltd. 

Yarra Falls Ltd. 

Alliance Petroleum Aust. N.L. 

James Stedman Ltd. 

Hopetoun Minerals N.L. 

Kanieri Gold Dredging Ltd. 

Yellow Express Carriers Ltd. 

Mindrill Ltd. 

Piet Ltd. 

Consolidated Reprographics Ltd. 

_ Citadel Mining & Investment Ltd. 

Sutex Industries Ltd. 

The Port Jackson & Manly Steamship 
Go, Lid: 

Olding Equipment Ltd. 

Wynn Winegrowers Ltd. 

Irvine’s Ltd. 

Arthur Cocks & Co. Ltd. 

W. G. Watson Holdings Ltd. 

Cresco Fertilisers Ltd. 

F.M.C. (Aust.) Ltd. 


New Owners 





Slater Walker Aust. Ltd. 

ICI Australia Ltd. 

Gas Supply Co. Ltd. 

Elder Smith Goldsborough Mort Ltd. 
Riverina Television Ltd. 

Beatrice Australia Pty. Ltd. 

Nepos Pty. Ltd. 

Eastralian Securities Ltd. 

Slater Walker Aust. Ltd. 

Tjuringa Securities Ltd. 


Adelaide Brighton Cement Ltd. 
Cadbury Schweppes Aust. Ltd. 
Cadbury Schweppes Aust. Ltd. 
The Nestle Co. (Aust.) Ltd. 

(bin tote IS etsy, Iie, 

Industrial Equity Ltd. 

Walter Reid & Co. Ltd. 

Gas & Fuel Corporation of Victoria 
Wilke & Co. Ltd. 

Westralian Securities Ltd. 
National Consolidated Ltd. 
Cheetham Salt Consolidated Ltd. 
Lloyds Holdings Ltd. 
Supermarket Ltd. 

Slater Walker Aust. Ltd. 

Lipton Macquarrie Securities Ltd. 
F & T Industries Ltd. 

LNC Industries Ltd. 

Slater Walker Aust. Ltd. 

Slater Walker Aust. Ltd. 
Australian Finance & Securities Ltd. 


Industrial Equity Ltd. 

First Redding Investments Pty. Ltd. 
Horsley Design Co. Ltd. 

Brooklands (Holdings) Ltd. 
Woodside-Burmah Oil N.L. 
Woodside-Burmah Oil N.L. 
Murumba Minerals N.L. 

Watson Victor Holdings Ltd. 
Amalgamated Industries Ltd. 
Waltons Ltd. 


Merbank Corporation Ltd. 
Consolidated Foods Ltd. 

Steetly Australasia Pty. Ltd. 

Claude Neon Ltd. 

Alliance Oil Development Aust. N.L. 
Rowntree Mackintosh (Aust.) Pty. Ltd. 
Bridge Oil N.L. 


Australasian Mining & Oil Investments Ltd. 


Fleetways (Holdings) Ltd. 
Rockbite Pty. Ltd. 

British Tobacco Co. (Aust.) Ltd. 
G.A.F. (Aust.) Pty. Ltd. 


Corporate Mining and Investments Ltd. 


J.G.L. Investments Pty. Ltd. 


Brambles Industries Ltd. 

Ateco Holdings Ltd. 

Allied Vintners Pty. Ltd. 
Winthrop Investments Ltd. 
Hooper Bailie Industries Ltd. 
Manufacturing Investments Ltd. 
W. R. Grace Aust. Pty. Ltd. 
F.M.C. Corporation 
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* 


Comments 


Boral Group 


Ralli International Group 


Now City & Suburban Properties 
Ltd. 


T/O by Eastralian Securities, 1972 


T/O by International Credit, 1972 


W. R. Carpenter Group 


Tooheys Group 


Companies Taken Over 


New Owners 





West Australian Newspapers Ltd. 
Tasco Downing Industries Ltd. 
Besser Holdings Ltd. 

Dodds Consolidated Industries Ltd. 
Samson Spray Equipment Ltd. 


Minster Ltd. 

Pitt Son & Badgery Ltd. 

G. N. Raymond Ltd. 

Commodore Ltd. 

O’Neill Industries Ltd. 

Grenfell Securities Ltd. 

Pendene Ltd. 

Chandlers (Aust.) Ltd. 

A. J. Chown Holdings Ltd. 

Geo. Hall & Sons Ltd. 

Westralian Securities Ltd. 

Don Industries Ltd. 

Osti Holdings Ltd. 

Wyper Brothers Ltd. 

Stott Datagraphics Ltd. 

Brandon Timbers Ltd. 

Capital City Holdings (Aust.) Ltd. 
McLeod, Kelso & Lee Holdings Ltd. 
General Industries Ltd. 
Travelodge Australia Ltd. 
Australian Guarantee Corporation Ltd. 
Herbert Adams Holdings Ltd. 
Tulloch Ltd. 

Publishers Holdings Ltd. 

Refresh Holdings Ltd. 

Cowan Group (Holdings) Ltd. 
PGH Industries Ltd. 

The Leviathan Ltd. 

White Crow Ltd. 

Toledo-Berkel (Aust.) Ltd. 


Wreckair Holdings Ltd. 

(CID Jel. 

Preferred Investments Ltd. 

Coates & Co. Ltd. 

Murumba Minerals N.L. 

Industrial Sales Holdings Ltd. 

Yencken Glass Industries Ltd. 

Musgrove’s Ltd. 

Tarax Drinks Holdings Ltd. 

Nationwide Finance Ltd. 

Hardware Holdings Ltd. 

Ford Sherington Holdings Ltd. 

Frank G. O’Brien Ltd. 

Silverton Transport and General Industries 
Ltd. 

Kings Parkade Ltd. 


James Wallace Holdings Ltd. 4 


P. & H. Holdings Ltd. 

Valentine Holdings Ltd. 

Geoff K. Gray (Holdings) Ltd. 
Duncan Industries Ltd. 

The Country Producers’ Selling Co. Ltd. 
David Lynn Ltd. 

Amagraze Ltd. 

Henry Jones (IXL) Ltd. 

Freighter Industries Ltd. 

Wridgways Holdings Ltd. 

Steelmark Ltd. 

Supermarket Ltd 

Associated Investments Ltd. 

Bryants Ltd. 

Land Planning and Development Ltd. 


The Herald and Weekly Times Ltd. 

Tasman U.E.B. Holdings Ltd. 

Goliath Cement Holdings Ltd. 

Clyde Industries Ltd. 

Tricentrol Industries Holdings Aust. Pty. 
Ltd. 

Capital Carpet Industries Pty. Ltd. 

Phillip Macquarie Pty. Ltd. 

Marogi Pty. Ltd. 

G. N. Frew and L. Erdi 

O’Neill Investments Pty. Ltd. 

General Mining & Investment Co. Ltd. 

Edwards Dunlop & Co. Ltd. 

Development Holdings Ltd. 

Burns Philp & Co. Ltd. 

G1@ Bottlers Vid: 

Eastralian Securities Ltd. 

Slater Walker Aust. Ltd. 

Berlei Hestia Ltd. 

David Jones Ltd. 

F. T. Wimble & Co. Ltd. 

Robb & Brown Ltd. 

Dominion Properties Ltd. 

Spicer Street Investments Pty. Ltd. 

Walloo Pty. Ltd. 

Southern Pacific Properties Ltd. 

Bank of New South Wales 

Bunge (Industrial) Ltd. 

Regional Landholdings Ltd. 

Australian Consolidated Press Ltd. 

British Tobacco Co. (Aust.) Ltd. 

H. Carter and R. K. Evans 

F & T Industries Ltd. 

Walsh’s Holdings Ltd. 

Unigate Aust. Pty. Ltd. 

Reliance Electrical International Finance 
Co. 

Consolidated Pneumatic Tool Co. Ltd. 

St. James Properties Ltd. 

Cofive Pty. Ltd. 

Australian National Industries Ltd. 

Intercontinental Credit Ltd. 

Coventry Motor Replacements Ltd. 

Burns, Philp & Co. Ltd. 

Metro Industries Ltd. 

Cadbury Schweppes Australia Ltd. 

Cork Investments Ltd. 

National Consolidated Ltd. 

Revere Development Pty. Ltd. 

Vitrum Holdings Ltd. 

Temperance and General Mutual Life 
Assurance Society Ltd. 

National Mutual Life Association of 
Australasia Ltd. 

Forestwood Australia Ltd. 

Halifax Holdings (Aust.) Ltd. 

Textron Pacific Pty. Ltd. 

Winchcombe, Carson Ltd. 

Tour Finance Ltd. 

Toepar Pty. Ltd. 

Gilda Enterprises Pty. Ltd. 

F. J. Walker Ltd. 

Food Canning Industries Pty. Ltd. 

Freighter Franklin Ltd. 

Ansett Transport Industries Ltd. 

Australian National Industries Ltd. 

Commercial Finance Company Ltd. 

Deeds and Documents Pty. Ltd. 

Direct Acceptance Corporation Ltd. 

Eichern (Holdings) Pty. Ltd. 
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* 


* 


* 


* 


Comments 


Industrial Equity Group 


Ralli International Group 


Dunlop Group 


John Mcllwraith Industries Group 


Slater Walker Group 


* Slater Walker Group 


Ralli Group 


Ipec Insurance Group 


APPENDIX E 


Commonwealth Companies (Foreign Take-overs) Act 1972 


COMMONWEALTH OF AUSTRALIA 


Companies (Foreign Take-overs) 
Act 1972 


No. 134 of 1972 











AN ACT 
To control Foreign Take-overs of certain Australian Companies. 
[Assented to 2 November 1972] 


BE it enacted by the Queen’s Most Excellent Majesty, the Senate, and 
the House of Representatives of the Commonwealth of Australia, as 
follows :— 


1. This Act may be cited as the Companies (Foreign Take-overs) Act 
Loa? 


2.—(1) This Act shall come into operation on the seventh day after the 
day on which it receives the Royal Assent. 


(2) This Act shall cease to be in operation on the expiration of the 
thirty-first day of December, One thousand nine hundred and seventy-three, 
and shall thereupon be deemed to have been repealed by an Act other than 
this Act. 


3. Without prejudice to its effect apart from this section, this Act also 
has, by force of this section, the effect it would have if the following word 
and paragraph were added at the end of section 5 :— 


‘: of (c) is the holding company of a body corporate of a kind referred 
to in either of the last two preceding paragraphs,”’ 


4.—(1) Inthis Act, unless the contrary intention appears— 


‘Australia’ includes all the Territories of the Commonwealth, whether 
forming part of the Commonwealth or not; 


“foreign corporation”’ means a corporation— 
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Short title. 


Commence- 
ment and 
expiration. 


Additional 
operation of 
Act. 


Interpretation. 


(a) in respect of which— 


(i) a person (other than a corporation) not ordinarily 
resident in Australia; 


(ii) a corporation incorporated, formed or otherwise organ- 
ized elsewhere than in Australia; or 


(iii) two or more persons who are associated with one 
another and at least one of whom is a person referred 
to in sub-paragraph (i) of this paragraph or a corpora- 
tion referred to in the last preceding sub-paragraph, 


is or are entitled to exercise, or control the exercise of, the 
right to cast votes in respect of not less than three-twentieths 
of the total number of votes in respect of shares in the corpora- 
tion; or 


(b) in respect of which two or more persons each of whom is a 
person referred to in sub-paragraph (i) of the last preceding 
paragraph or a corporation referred to in sub-paragraph (ii) 
of that paragraph are entitled to exercise, or control the 
exercise of, the right to cast votes in respect of not less than 
two-fifths of the total number of votes in respect of shares in 
the corporation; 


“foreign person’’ means— 


(a) a person (other than a corporation) who is not ordinarily 
resident in Australia; or 


(b) a foreign corporation; 


“invitation” means a statement, however expressed, that is not an 
offer but expressly or impliedly invites a holder of shares to offer 
to dispose of shares or a holder of a right, being a right to acquire 
a share or an interest in a share under an option, to dispose of that 
right; 


“offeror”, in relation to a take-over offer in respect of sharesin a 
company to which this Act applies, means an offeror as defined 
by the law relating to companies that is in force in the State or 
Territory in which the company is incorporated; 


‘order’ includes interim order; 
66 9S ° 
person”’ includes a corporation; 


“take-over offer’, in relation to shares in a company to which this 
Act applies, means a take-over offer as defined by the law relating 
to companies that is in force in the State or Territory in which 
the company is incorporated; 


“take-over scheme’’, in relation to shares in a company to which this 
Act applies, means a take-over scheme as defined by the law 
relating to companies that is in force in the State or Territory in 
which the company is incorporated. 


(2) For the purposes of this Act— 
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(a) a reference to a share in a company to which this Act applies or in 
a corporation other than such a company shall be read as a reference 
to a share in the capital of the company or of the corporation, as 
the case may be; 


(b) a reference to a share in a company to which this Act applies or in 
a corporation other than such a company shall be read as including 
a reference to stock into which a share has been converted ; 


(c) a person shall be taken to be the beneficial owner of shares if, and 
only if, those shares are held in any manner in whole or in part for 
the use or benefit of the person; and 


(d) a corporation shall be taken not to be a foreign corporation if the 
Minister is satisfied that, having regard to all the circumstances, 
persons or corporations, or persons and corporations, referred to in 
the definition of “foreign corporation’ in the last preceding sub- 
section are not in a position to exercise a significant degree of 
control over the conduct of the affairs of the corporation. 


5. A reference in this Act to a company to which this Act applies is a 
reference to a body corporate that— 


(a) is a trading corporation formed within the limits of the Common- 
wealth or is a financial corporation so formed; or 


(b) is incorporated in a Territory of the Commonwealth, other than 
Papua New Guinea, under the law in force in that Territory relat- 
ing to companies. 


6. The obligation to comply with this Act extends to all natural persons, 
whether resident in Australia or not and whether Australian citizens or not, 
and to all bodies corporate, whether incorporated or carrying on business in 
Australia or not. 


7. This Act applies both within and outside Australia and extends to all 
the Territories of the Commonwealth, whether forming part of the Common- 
wealth or not. 


8. For the purposes of this Act, a reference to control of the exercise 
of the right to cast a vote in respect of a share in a company to which this 
Act applies, or to control of the exercise of the right to case a vote in respect 
of a share in any other corporation, shall be read as including a reference 
to control of that right that is direct or indirect, including control that is 
exercisable— 


(a) asa result of, or by means of, trusts, agreements, arrangements, 
understandings and practices, whether or not having legal or equit- 
able force and whether or not based on legal or equitable rights; or 


(b) by reason or a person being in a position to control a corporation or 
corporations. 


9. For the purposes of this Act— 


(a) a person (other than a corporation) shall be deemed to be in a 
position to control a corporation if he alone is, or he and a person 
with whom he is associated are together, in a position to control 
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(0) 


(¢) 


(d) 


not less than three-twentieths of the total of the rights to case 
votes in respect of shares in that corporation; 


a corporation shall be deemed to be in a position to control another 
corporation if it alone is, or it and a person with whom it is associ- 
ated are together, in a position to control not less than three- 
twentieths of the total of the rights to cast votes in respect of 
shares in that other corporation; 


a person who is or is to be deemed to be in a position to control a 
corporation which, or a person who, is or is to be deemed to be ina 
position to control another corporation shall be deemed to be in a 
position to control that last-mentioned corporation; and 


a person who is or is to be deemed to be in a position to control a 
corporation shall be deemed to be in a position to control the 
exercise of any right of that corporation to cast a vote in respect 
of a share in another corporation. 


10.—(1) For the purposes of this Act, a person shall be deemed to be 
associated with another person in relation to a corporation if, and only 1f— 


(a) 


(0) 
(c) 


(d) 


one of the persons is a corporation and the other person is an 
officer of that corporation; 


one person is a partner of the other person; 


one of the persons is a corporation and the other person, whether a 
corporation or not, is in a position to control that corporation; or 


both persons are corporations and one person, whether a corpora- 
tion or not, is in a position to exercise control over both of those 
persons. 


(2) Where, by reason of the last preceding sub-section— 


(a) 


(0) 


one person is to be deemed to be associated with another person 
in relation to a corporation; and 


another person is also to be deemed to be associated with either of 
the persons referred to in the last preceding paragraph in relation 
to that corporation, 


each of those persons and that other person shall, for the purposes of this 
Act, be deemed to be associated with one another. 


11. For the purposes of this Act, a substantial number of voting shares 
in a company shall be taken to be owned by foreign persons if, and only if— 


(a) 


(0) 


a foreign person alone is, or a foreign person and another person 
or other persons with whom the foreign person is associated are 
together, in a position to control not less than three-twentieths of 
the total of the rights to cast votes in respect of shares in the com- 
pany; or 


two or more foreign persons, and any persons with whom any of 
those foreign persons is associated, are together in a position to 
control not less than two-fifths of the total of the rights to cast 
votes in respect of shares in the company. 
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12. The question whether a body corporate is the holding company of 
another body corporate for the purposes of this Act shall be determined 
in the same manner as the question whether a corporation is the holding 
company of another corporation is determined under the Companies Ordt- 
nance 1962-1972 of the Australian Capital Territory or, if that Ordinance is 
amended, under that Ordinance as amended. 


13.—(1) This section applies where— 


(a) a take-over offer has been made, or two or more take-over offers 
that form part of a take-over scheme have been made, whether 
before or after the commencement of this Act, in relation to shares 
in a company to which this Act applies; or 


(6) the Minister has reason to believe that— 


(i) 


(ii) 


(iii) 


an offer (other than an offer constituting, or made in pur- 
suance of an invitation constituting, a take-over offer) has 
been made, or two or more such offers have been made, 
whether before or after the commencement of this Act, to 
sell or purchase shares in a company to which this Act 
applies; 


negotiations are taking place, or are about to take place, 
with respect to the purchase of shares in a company to which 
this Act applies and an agreement to purchase shares in that 
company is likely to be entered into as a result of the negotia- 
tions; or 


a company to which this Act applies is proposing to issue 
shares in the company. 


(2) In a case to which paragraph (a) of the last preceding sub-section 
applies, where— 


(a) if the take-over offer or some or all of the take-over offers were 
accepted, a substantial number of voting shares in the company 


would 


be owned by foreign persons, whether or not a substantial 


number of voting shares in the company are already owned by 
those persons; and 


(b) the Minister is satisfied that— 


(i) 


(il) 


the Minister— 


foreign persons are not in a position to exercise effective 
control of the company but, if the take-over offer or some or 
all of the take-over offers were accepted, foreign persons 
would, as a result of the acceptance of the take-over offer or 
of some or all of the take-over offers, be in a position to 
exercise effective control of the company; and 


the exercise of that control would be contrary to the national 
interest, 


(c) may make an order expressed to prohibit the implementation of the 
take-over offer or take-over offers; and 
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(d) 


where he makes such an order, may also make an order expressed 
to direct that the foreign persons last mentioned in sub-paragraph 
(i) of paragraph (0) of this sub-section, and any persons who are 
associated with any of those foreign persons, shall not together be 
the beneficial owners of shares in the company carrying more than— 


(i) the fraction of the total of the rights to cast votes in respect 
of shares in the company that was carried by the shares in 
the company of which those foreign persons, and any 
persons who are associated with any of those foreign per- 
sons, were the beneficial owners immediately before the day 
on which the order comes into operation; or 


(ii) three-twentieths of that total, 


whichever is the greater. 


(3) In a case to which paragraph (0) of sub-section (1) of this section 
applies, where— 


(a) 


(0) 


if the offer or some or all of the offers were accepted, the agreement 
were entered into, or the shares were issued, a substantial number 
of voting shares in the company would be owned by foreign persons, 
whether or not a substantial number of voting shares in the com- 
pany are already owned by those persons; and 


the Minister is satisfied that— 


(i) foreign persons are not in a position to exercise effective 
control of the company but, if the offer or some or all of the 
offers were accepted, the agreement were entered into, or the 
shares were issued, foreign persons would, as a result of the 
acceptance of the offer or of some or all of the offers, the 
entering into of the agreement, or the issue of the shares, 
be in a position to exercise effective control of the company; 
and 


(ii) the exercise of that control would be contrary to the national 
interest, 


the Minister— 


(¢) 


(d) 


may make an order expressed to prohibit the acceptance of the 
offer or offers, the entering into of the agreement, or the issue of the 
shares, as the case may be; and 


where he makes such an order, may also make an order expressed 
to direct that the foreign persons last mentioned in sub-paragraph 
(i) of paragraph (0) of this sub-section, any any persons who are 
associated with any of those foreign persons, shall not together be 
the beneficial owners of shares in the company carrying more than— 


(i) the fraction of the total of the rights to cast votes in respect 
of shares in the company that was carried by the shares in 
the company of which those foreign persons, any any persons 
who are associated with any of those foreign persons, were 
the beneficial owners immediately before the day on which 
the order comes into operation; or 


78 


(ii) three-twentieths of that total, 
whichever is the greater. 


(4) Where the Minister makes an order of a kind referred to in para- 
graph (d) of sub-section (2) or paragraph (d) of sub-section (3) of this section, 
he may specify in the order, in lieu of the fraction of three-twentieths referred 
to in that paragraph, a greater fraction. 


(5) The Minister shall not treat persons referred to in sub-section (2) 
or sub-section (3) of this section as being in a position to exercise effective 
control of a company if he is satisfied that, having regard to all the cir- 
cumstances, those persons are not in a position to exercise a significant 
degree of control over the conduct of the affairs of the company. 


(6) For the purpose of enabling due consideration to be given to the 
question whether an order should be made under sub-section (2) or sub- 
section (3) of this section in relation to a company to which this Act applies, 
the Minister may make an interim order expressed to prohibit, for such 
period, not exceeding three months, as is specified in the order— 


(a) in acase to which paragraph (a) of sub-section (1) of this section 
applies—the implementation of the take-over offer or take-over 
offers; 


(b) in a case to which sub-paragraph (i) of paragraph (d) of that sub- 
section applies—the acceptance of the offer or offers; 


(c) in a case to which sub-paragraph (ii) of paragraph (0) of that 
sub-section applies—the entering into of an agreement of a particu- 
lar description by the parties to the negotiations; or 


(d) in acase to which sub-paragraph (iii) of paragraph (}) of that sub- 
section applies—the issue of shares to a person referred to in the 
order. 


(7) Where— 


(a) a notice in writing that a take-over offer has been made in relation 
to shares in a specified company to which this Act applies is received 
by the Minister from the offeror: 


(b) a notice in writing that an offer (other than an offer constituting, 
or made in pursuance of an invitation constituting, a take-over- 
offer) has been made to sell or purchase shares in a specified com- 
pany to which this Act applies is received by the Minister from the 
person who made the offer; or 


(c) a notice in writing that a company to which this Act applies is pro- 
posing to issue shares is received by the Minister from the company, 


and the Minister does not, before the expiration of one month after the date 
on which the notice is received by him, make and order under this section 
in relation to the take-over offer, the offer or the issue of the shares, as the 
case may be, the Minister is not empowered, after the expiration of that 
period of one month, to make an order under this section in relation to the 
take-over offer, the offer or the issue of the shares. 
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(8) Where before the commencement of this Act, a public announce- 
ment was made, or the Government of the Commonwealth received a 
notification, that a specified person had made a take-over offer in relation 
to shares in a specified company to which this Act applies, a specified 
person had made an offer (other than an offer constituting, or made in 
pursuance of an invitation constituting, a take-over offer) to sell or pur- 
chase shares in a specified company to which this Act applies or a specified 
company to which this Act applies proposed to issue shares and— 


(a) the person who made the take-over offer or other offer or the 
company that proposed to issue the shares received before the 
commencement of this Act a notification in writing from the 
Government of the Commonwealth to the effect that the Govern- 
ment did not object to the take-over offer or other offer or to the 
issue of the shares; 


(b) if the period of one month immediately following the date of that 
announcement, the date on which the Government of the Common- 
wealth received that notification, or the twenty-sixth day of 
September, One thousand nine hundred and seventy-two, which- 
ever was the latest date, ended before the commencement of this 
Act—the person who made the take-over offer or other offer or the 
company that proposed to issue the shares did not receive a notifi- 
cation in writing from the Government within that period of one 
month to the effect that— 


(i) the Government considered that the acceptance of the 
take-over offer or, in the case of a take-over offer being an 
invitation, of an offer made in pursuance of the take-over 
offer, the acceptance of the other offer or the issue of the 
shares would be contrary to the national interest; or 


(ii) the Government proposed to give further consideration to 
the question whether the acceptance of the take-over offer 
or, in the case of a take-over offer being an invitation, of an 
offer made in pursuance of the take-over offer, the acceptance 
of the other offer or the issue of the shares would be contrary 
to the national interest; or 


(c) if the period of one month immediately following the date of that 
announcement, the date on which the Government of the Common- 
wealth received that notification, or the twenty-sixth day of 
September, One thousand nine hundred and seventy-two, which- 
ever was the latest date, did not end before the commencement of 
this Act—the Minister did not, before the expiration of that period 
of one month, make and order under this section in relation to the 
take-over offer, the other offer or the issue of the shares, 


the Minister is not empowered to make an order under this section in relation 
to the take-over offer, the other offer or the issue of the shares, as the case 
may be. 


(9) The Minister may at any time make an order revoking an order 
made under this section. 


(10) Where the Minister makes an order under paragraph (c) of sub- 
section (2), or sub-section (6), of this section expressed to prohibit the 
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implementation of a take-over offer, a person shall not, while the order is in 
force— 


(a) in the case of a take-over offer constituted by an offer to purchase 
shares—accept the offer; or 


(b) in the case of a take-over offer constituted by an invitation to sell 
shares—offer to sell shares in pursuance of the invitation or accept 
such an offer to sell shares. 


Penalty: Fifty thousand dollars or imprisonment for six months. 


(11) Where the Minister makes an order under paragraph (c) of sub- 
section (3), or sub-section (6), of this section— 


(a) in the case of an order expressed to prohibit the acceptance of an 
offer—a person shall not, while the order is in force, accept the offer; 


(b) in the case of an order expressed to prohibit the entering into of an 
agreement by the parties to negotiations—a person who is or was 
a party to those negotiations shall not, while the order is in force, 
enter into such an agreement; or 


(c) in the case of an order expressed to prohibit a company from issuing 
shares to a person—the company shall not, while the order is in 
force, issue shares in the company to that person. 


Penalty: Fifty thousand dollars or imprisonment for six months. 


(12) A person shall not contravene an order in force under paragraph (d) 
of sub-section (2), or paragraph (d) of sub-section (3), of this section. 


Penalty for a contravention of this sub-section: Two hundred dollars for 
each day during which the contravention continues. 


14.—(1) Where— 


(a) a substantial number of voting shares in a company to which this 
Act applies are owned by foreign persons but would not be so owned 
but for— 


(i) the acceptance after the twenty-sixth day of September, 
One thousand nine hundred and seventy-two, of an offer 
or offers to purchase shares in that company, being an offer 
or offers that constituted a take-over offer or take-over offers 
in relation to the shares; 


(ii) the acceptance after that date of an offer or offers to sell 
shares in that company, being an offer or offers made in 
pursuance of an invitation or invitations that constituted 
a take-over offer or take-over offers in relation to the shares; 


(iii) the acceptance after that date of any other offer or offers 
for the sale or purchase of shares in that company; or 


(iv) the issue after that date of shares in that company not being 
an issue made at a time when a substantial number of voting 
shares in that company were already owned by foreign 
persons; and 
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(b) the Minister is satisfied that— 


(i) the foreign person concerned is, or the foreign persons con- 
cerned are, in a position to exercise effective control of that 
company; and 


(ii) the exercise of that control would be contrary to the national 
interest, 


the Minister may make an order expressed to direct that that person or those 
persons, and any persons who are associated with that person or any of those 
persons, shall not together be the beneficial owners of shares in the company 
carrying more than a fraction specified in the order of the total of the rights 
to cast votes in respect of shares in the company. 


(2) The Minister shall not treat a person or persons referred to in the 
last preceding sub-section as being in a position to exercise effective control 
of a company if he is satisfied that, having regard to all the circumstances, 
that person is not or those persons are not in a position to exercise a signifi- 
cant degree of control over the conduct of the affairs of the company. 


(3) For the purposes of an order made under sub-section (1) of this 
section in relation to a person, the beneficial ownership by that person of 
any shares in the company concerned of which that person was the beneficial 
owner immediately before the twenty-seventh day of September, One 
thousand nine hundred and seventy-two, shall be disregarded. 


(4) For the purposes of an order made under sub-section (1) of this 
section, the beneficial ownership by a person of any shares in the company 
concerned of which the person became the beneficial owner before the 
commencement of this Act shall be disregarded where, before the com- 
mencement of this Act, a public announcement was made, or the Govern- 
ment of the Commonwealth received a notification, that an act had been, 
or was proposed to be, done that would or might result in the person be- 
coming the beneficial owner of those shares and— 


(a) the person or company received before the commencement of this 
Act a notification in writing from the Government of the Com- 
monwealth to the effect that the Government did not. object to 
the person becoming, or to the doing of any act that would result 
in his becoming, the beneficial owner of those shares; 


(b) if the period of one month immediately following the date of that 
announcement, the date on which the Government of the Common- 
wealth received that notification, or the twenty-sixth day of Sep- 
tember, One thousand nine hundred and seventy-two, whichever 
was the latest date, ended before the commencement of this Act— 
neither the person nor the company received a notification in writing 
from the Government within that period of one month to the effect 
that— 


(i) the Government considered that the doing of that act was 
or would be contrary to the national interest; or 


(ii) the Government proposed to give further consideration to 
the question whether the doing of that act was or would be 
contrary to the national interest; or 
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(c) if the period of one month immediately following the date of that 
announcement, the date on which the Government of the Common- 
wealth received that notification, or the twenty-sixth day of 
September, One thousand nine hundred and seventy-two, whichever 
was the latest date, did not end before the commencement of this 
Act—the Minister did not before the expiration of that period of 
one month make an order under the last preceding section in 
relation to the doing of that act. 


(5) Where the Minister receives a notice in writing from the person or 
company concerned that an act has been or is proposed to be done that 
would or might result in a specified person becoming the beneficial owner of 
shares in a specified company to which this Act applies, and the Minister 
does not, before the expiration of one month after the date on which the 
notice is received by him, make an order under the last preceding section in 
relation to the doing of that act, the beneficial ownership by the person of 
the shares shall be disregarded for the purposes of an order made under 
sub-section (1) of this section in relation to that person. 


(6) A person shall not contravene an order in force under this section. 


Penalty: Two hundred dollars for each day during which the contra- 
vention continues. 


15.—(1) Where a person (in this section referred to as ‘‘the foreign 
owner’) has failed to comply with an order in force under paragraph (d) of 
sub-section (2), or paragraph (d) of sub-section (3), of section 13, or section 
14, of this Act, the Supreme Court of a State or Territory of the Common- 
wealth, being a court that has jurisdiction for the purpose by virtue of 
sub-section (9) or sub-section (10) of this section, may, on the application 
of the Minister, whether or not that failure still continues, and whether or not 
other proceedings in respect of that failure have been instituded, make one 
or more of the following orders :— 


(a) an order restraining the exercise of any voting or other rights 
attached to any share in the company concerned of which the 
foreign owner is the beneficial owner: 


(b) an order directing the company concerned not to make payment, 
or to defer making payment, of any sum due from the company in 
respect of any share in the company of which the foreign owner is 
the beneficial owner; 


(c) an order directing the sale of all or any of the shares in the company 
concerned of which the foreign owner is the beneficial owner; 


(d) an order that any exercise of the voting or other rights attached to 
specified shares in the company concerned of which the foreign 
owner is the beneficial owner be disregarded; 


(e) for the purpose of securing compliance with any other order made 
under this section, an order directing the company concerned or any 
other person to do or refrain from doing a specified act. 


(2) An order under this section may include such ancillary or conse- 
quential provisions as the court thinks just. 
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(3) The court shall, before making an order under this section and in 
determining the terms of such an order, satisfy itself, so far as it can reason- 
able do so, that the order would unfairly prejudice any person. 


(4) The court shall not make an order under sub-section (1) of this 
section, other than an order restraining the exercise of voting rights, if it is 
satisfied— 


(a) that the failure of the foreign owner to comply as mentioned in 
sub-section (1) of this section was due to his inadvertence or 
mistake or to his not being aware of a fact or occurrence the 
existence of which was necessary to constitute that failure; and 


(b) that, in all the circumstances, the failure ought to be excused. 


(5) The court may, before making an order under this section, direct 
that notice of the application be given to such persons as it thinks fit or 
direct that notice of the application be published in such manner as it thinks 
fit, or both. 


(6) A Supreme Court may, by order, rescind, vary or discharge an order 
made by it under this section or suspend the operation of such an order. 


(7) A person shall not contravene or fail to comply with an order under 
this section that is applicable to him. 


Penalty: One thousand dollars. 


(8) The last preceding sub-section does not affect the powers of a 
Supreme Court in relation to the punishment of contempts of the court. 


(9) The Supreme Court of each State is invested with federal jurisdic- 
tion for the purposes of the application of this section in relation to shares in 
a company other than a company incorporated in a Territory of the Com- 
monwealth. 


(10) Jurisdiction is conferred on the Supreme Court of each Territory 
of the Commonwealth for the purposes of the application of this section in 
relation to shares in a company incorporated in that Territory. 


16.—(1) It is a defence to a prosecution for an offense against sub- 
section (12) of section 13, or sub-section (6) of section 14, of this Act if 
the defendant proves that his failure was due to his not being aware of a 
fact or occurrence the existence of which was necessary to constitute the 
offence. 


(2) For the purposes of the last preceding sub-section, a person shall 
conclusively be presumed to have been aware at a particular time of a 
fact or occurrence of which a servant or agent of the person, being a servant 
or agent having duties or acting in relation to his master’s or principal’s 
ownership of a.share or shares in the company concerned, was aware at that 
time. 


17.—(1) Where— 
(a) the Minister is satished that— 


(i) the acceptance of a particular offer or offers to purchase 
shares in a company to which this Act applies, being an 


84 


offer or offers constituting a take-over offer or take-over 
offers in relation to the shares; 


(ii) the acceptance of an offer or offers to sell shares in a com- 
pany to which this Act applies, being an offer or offers made 
in pursuance of a particular invitation or invitations con- 
stituting a take-over offer or take-over offers in relation to 
the shares; 


(iii) the acceptance of a particular offer or offers (not being an 
offer or offers of a kind referred to in either of the last two 
preceding sub-paragraphs) for the sale or purchase of 
particular shares in a company to which this Act applies; 


(iv) the entering into an agreement by particular persons for 
the purchase of particular shares in a company to which this 
Act applies; or 


(v) the issue to a particular person of particular shares in a 
company to which this Act applies, 


would not result in foreign persons being in a position to exercise effective 
control of the company; or 


(0) 


the Minister is satisfied that the exercise of effective control of a 
company to which this Act applies by particular foreign persons 
would not be contrary to the national interest, 


he may give a certificate to that effect. 


(2) Where a certificate given by the Minister in accordance with the 
last preceding sub-section is in force, the Minister is not empowered to make 
make an order under paragraph (c) of sub-section (2), or paragraph (c) 
of sub-section (3), of section 13 of this Act— 


(a) 


(0) 


(¢) 


(d) 


in the case of a certificate in relation to a take-over offer or take- 
over offers—expressed to prohibit the implementation of that take- 
over offer or those take-over offers; 


in the case of a certificate in relation to the acceptance of an offer 
or offers (not being an offer or offers constituting, or made in 
pursuance of an invitation or invitations constituting, a take-over 
over offer or take-over offers) for the sale or purchase of shares in a 
company—expressed to prohibit the acceptance of that offer or 
those offers; 


in the case of a certificate in relation to the entering into of an 
agreement for the purchase of shares in a company—expressed to 
prohibit the entering into of that agreement; or 


in the case of a certificate in relation to the issue to a person of 
shares in a company—expressed to prohibit the issue of those shares 
to that person. 


(3) Where there is in force a certificate by the Minister in accordance 
with sub-section (1) of this section— 
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(a) in the case of a certificate to the effect that the doing of an act 
specified in the certificate would not result in foreign persons 
specified in the certificate being in a position to exercise effective 
control of a company to which this Act applies—the doing of that 
act shall be disregarded for the purposes of the application of 
sub-paragraph (i) to (iv), inclusive, of paragraph (a) of sub-section 
(1) of section 14 of this Act in relation to those foreign persons in 
relation to the company; or 


(b) in the case of a certificate to the effect that the exercise of effective 
control of a company to which this Act applies by foreign persons 
specified in the certificate would not be contrary to the national 
interest—the Minister is not empowered to make an order under 
section 14 of this Act in relation to those foreign persons in relation 
to the company. 


(4) A certificate given under this section shall be published in the 
Gazette. 


18. The doing of any act that constitutes an offence against this Act 
is, notwithstanding the commission of that offence, valid for all purposes. 


19. An order made under this Act shall be in writing and published in 
the Gazette and takes effect— 


(a) except in a case to which the next succeeding paragraph applies— 
on the date of publication; or 


(b) in the case of an order referred to in section 14 of this Act—on such 
date as is specified in the order, being a date not earlier than 
thirty days after the date of publication. 


20.—(1) Where the Minister has reason to believe that a person is 
capable of giving information or producing documents relating to matters 
that are relevant to the exercise by the Minister of his powers under this 
Act, he may, by notice in writing served on that person, require that person— 


(a) to furnish to him, by writing signed by that person or, in the case 
of a body corporate, by a competent officer of the body corporate, 
within the time and in the manner specified in the notice, any such 
information; or 


(b) to produce to him, or to a person specified in the notice acting on 
his behalf, in accordance with the notice, any such documents. 


(2) Without limiting by implication the generality of the last preceding 
sub-section, the power of the Minister under that sub-section to require a 
person to furnish information to the Minister includes the power— 


(a) to require a company to which this Act applies to furnish to the 
Minister the names and addresses of persons registered as the 
holders of shares in the company; 


(b) to require a person who is registered as the holder of shares in a 
company to which this Act applies to furnish to the Minister such 
information in the possession of the person as the Minister requires 
in relation to the beneficial ownership of the shares or in relation 
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to any trusts, agreements, arrangements, understandings and 
practices affecting the shares or any rights carried by the shares: 
and 


(c) to require a person who has made a take-over offer in relation to 
shares in a company to which this Act applies or an offer (other 
than an offer constituting, or made in pursuance of an invitation 
constituting, a take-over offer) to sell or purchase shares in such 
a company to furnish to the Minister such information in the pos- 
session of the person as the Minister requires in relation to the offer. 


(3) A person shall not— 


(a) refuse or fail to comply with a notice under this section to the 
extent that he is capable of complying with it; or 


(6) in purported compliance with such a notice, knowingly furnish 
information that is false or misleading. 


Penalty: One thousand dollars or imprisonment for three months. 


(4) A person is not excused from furnishing information or producing 
a document in pursuance of this section on the ground that the information 
or document might tend to incriminate him, but his answer to any question 
asked in the notice, or his furnishing of any other information in pursuance 
of the notice, is not admissible in evidence against him in any criminal pro- 
ceedings other than proceedings under this Act. 


21. The Commonwealth Industrial Court has jurisdiction to hear and 
determine proceedings for offences against this Act (including offences that 
are to be deemed to have been committed by reason of the operation of 
section 5 of the Crimes Act 1914-1966) and that jurisdiction is exclusive of 
the jurisdiction of any other court, other than the jurisdiction of the High 
Court under section 75 of the Constitution. 


22. Proceedings for an offence against this Act shall not be instituted 
without the consent in writing of the Minister. 


23. It is the intention of the Parliament that this Act shall not apply to 
the exclusion of any law of a State or Territory of the Commonwealth. 


24. The Governor-General may make regulations, not inconsistent with 
this Act, prescribing all matters required or permitted by this Act to be 
prescribed or necessary or convenient to be prescribed for carrying out or 
giving effect to this Act. 
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APPENDIX F 


Sample Interim Order and Newspaper 
Advertisement under Foreign Take-Overs Act 











CANBERRA, THURSDAY, 8 FEBRUARY 








COMMONWEALTH OF AUSTRALIA 
Companies (Foreign Take-overs) Act 1972 
INTERIM ORDER 


WHEREAS The Brickhouse Company Pty. Limited (hereinafter called ‘Brickhouse’), a company 
incorporated in the State of Western Australia, is a company to which the Companies (Foreign 
Take-overs) Act 1972 applies; 


AND WHEREAS Westlyn Investments Limited (hereinafter called ‘Westlyn’), a company 
incorporated in the said State, the registered office of which is situate at Sixth Floor, Law Cham- 
bers, Cathedral Square, Perth, in the said State, is a foreign corporation being a corporation in 
respect of which Hume Holdings Limited, a company incorporated in the United Kingdom, the 
registered office of which is situate at 18 St. Swithin’s Lane, London, E.C.4, England, is entitled 
to control the exercise of the right to cast votes in respect of approximately one-fifth of the total 
number of voting shares; 


AND WHEREAS on the 8th day of January 1973 Westlyn made take-over offers forming part of 
a take-over scheme to all shareholders of Brickhouse registered as such on the said day in respect 
of their shares in the capital of Brickhouse; 


NOW THEREFORE JI, Frank Crean, the Treasurer of the Commonwealth, for the purpose of 
enabling due consideration to be given to the question whether an order should be made under 
sub-section (2) of section 13 of the said Act in relation to Brickhouse, by this interim order PRO- 
HIBIT for a period of three (3) months the implementation of the said take-over offers. 


Dated this seventh day of February 1973. 


FRANK CREAN 
Treasurer. 


AUSTRALIA 


COMPANIES 
(FOREIGN TAKE-OVERS) 
ACT 1972 


Attention is drawn to the fact that an interim order has been 
made by the Treasurer under subsection (6) of section 13 of 
the Companies (Foreign Take-overs) Act, 1972, and publish- 
ed in the Australian Government Gazette on August 29, 1973, 
in respect of the proposed acquisition of shares in: 


Row, Webb & Anderson Proprietary Limited 
by Harrisons & Crosfield (A.N.Z.) Limited 
Shareholders acting in contravention of the order render 
themselves liable to heavy penalties. 





Source: Australian Financial Review, September 5th, 1973, p. 41 
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APPENDIX G 


Sample Order of Prohibition under 
Foreign Take-Overs Act 


PUBLISHED BY AUTHORITY 


BY THE AUSTRALIAN GOVERNMENT PUBLISHING SERVICE 





No. 47 











CANBERRA, THURSDAY, 19 APRIL 








1973 








AUSTRALIA 
Companies (Foreign Take-overs) Act 1972 


ORDER 


WHEREAS Buchanan Borehole Collieries Pty. Limited (hereinafter referred to as ‘Buchanan’), 
a company incorporated in the State of New South Wales, is a company to which the Companies 
(Foreign Take-overs) Act 1972 applies; 


AND WHEREAS Mitsui & Co. (Australia) Limited (hereinafter referred to as ‘Mitsui’), a com- 
pany incorporated in the State of Victoria, the registered office of which is situated at 56 Pitt 
Street, Sydney in the State of New South Wales, is a foreign corporation being a corporation in 
respect of which Mitsui & Co. Limited a company constituted and validly existing under the laws 
of Japan, is entitled to exercise, or control the exercise of, the right to cast votes of not less than 
three-twentieths of the total number of votes in Mitsui; 


AND WHEREAS I, Frank Crean, the Treasurer, have reason to believe that on the seventeenth 
day of July 1972, J. & K. Johnstone Holding Pty. Limited, a company incorporated in Australia 
of which Buchanan is a wholly owned subsidiary, offered to sell 25% of the voting shares in 
Buchanan to Mitsui; 


AND WHEREAS if the said offer was accepted a substantial number of voting shares in Buchanan 
would be owned by Mitsui; 


AND WHEREAS I, Frank Crean, the Treasurer aforesaid, am satisfied that foreign persons are 
not in a position to exercise effective control of Buchanan but, if the said offer was accepted Mitsui 
would, as a result, be in a position to exercise effective control of Buchanan; 


AND WHEREAS I, Frank Crean, the Treasurer aforesaid, am satisfied that the exercise of that 
control would be contrary to the national interest; 


NOW THEREFORE I, Frank Crean, the Treasurer aforesaid, by this order PROHIBIT, pur- 
suant to paragraph (c) of sub-section (3) of section 13 of the said Act, the acceptance of the said 
offer. 


Dated this eighteenth day of April 1973. 
FRANK CREAN 


Treasurer. 
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APPENDIX H 


Committee on Foreign Takeovers 


Material Information Required in Respect of a 
Foreign Takeover Proposal 


Offeree Party 
Name of offeror. 
Name and address of offeree. 


Details given should include the offeree’s registered name, its head office address and 
telephone number and its postal address. The name, address and telephone number 
of an agent of the offeree for the purposes of the takeover may also be given. 


Terms of offer. 


Details should be given of the consideration offered and any terms and conditions 
attached to the offer. If the offer involves restrictions upon the offeree board’s 
automony in such areas as production, marketing, borrowing or lending money or 
acquiring or disposing of assets, full details should be given. 


Full details of beneficial ownership and control. 


The offeree may submit that the acquisition would not give a significant degree of 
foreign control. Nevertheless, details should be given of present beneficial ownership 
and control, including substantial shareholdings by individual overseas interests and 
associated groups of overseas interests, substantial shareholdings by individual 
Australian interests and associated groups of Australian interests, the proportions of 
ownership held by foreign interests in the aggregate and by Australian interests in 
the aggregate and the proportion of voting rights exercisable by each of the foregoing 
classes of shareholder. Shareholdings and Voting rights held by persons or companies 
known to be nominees should be identified separately. Similar details in respect of 
all the foregoing classes of shareholder should be provided in respect of the ownership 
of any voting share options granted by the offeree, including options exercisable 
under the terms of debenture or preference share issues. 


Particulars of the offeree. 


Particulars given should include the values for the last three years as shown in the 
offeree’s books of accounts of total assets, shareholders’ funds, and net profits 
before tax. 


Details of any existing associations with the offeror. 


Details should be given of existing equity participation by the offeror in the offeree, 
including the date(s) on which the equity was acquired, the means of acquisition 
(e.g., a new share placement, a public offer or market purchases) and the proportion 
of the offeree’s voting power associated with any existing equity holding. Details 
should also be given of other associations between the offeror and the offeree, includ- 
ing agreements relating to the provision of financial and technical assistance and to 
production and marketing. Particular reference should be made to any rights exer- 
cisable by the offeror under the terms of any such agreements to participate in the 
management and control of the offeree. 
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13. 


14. 


Industry of offeree. 


A description should be given of the activities of the offeree. Estimates should be 
given of the value of each Australian market for the output of the industry or 
industries concerned and the offeree’s share of each such market. Estimates should be 
given of the likely effects of the takeover on the relative balance of Australian- 
overseas ownership and control of the industry or industries concerned. 


Offeror’s experience in the offeree’s area of activity. 


Information should be given regarding any relevant experience and special skills by 
the offeror in the offeree’s areas of management, production and marketing. 


Details of competition and/or complementarity between the offeree and offeror in 
production or marketing and of any degree of dependence between the offeree and 
the offeror in production or marketing. 


Details of patents, manufacturing rights and export franchises held by offeree. 
Details of export earnings by offeree in the last three financial years. 
Economic benefits expected to result from the takeover. 


Details should be given of economic benefits and costs which, as a result of the take- 
over, could be expected to accrue to the offeror, the offeree, the industry, industry 
suppliers and consumers in such areas as production, prices, quality and range of 
products and services, efficiency and technological change. Information should be 
supplied on the location of existing Australian plant of both the offeror and offeree, 
their existing plant capacities and whether and to what extent rationalisation of 
production, marketing and management is contemplated. 


Effects of the takeover on the offeree’s practices and on Government policy objectives. 


Details should be given of changes expected as a result of the takeover in the offeree’s 
practices in matters such as exports, imports, local processing of materials produced, 
research and development and industrial relations, including employee protection. 
Where the offeree considers that the takeover is likely to have environmental, defence 
and regional development effects, any such expected effects should be indicated. 


Australian participation in the offeree after the takeover and shareholders’ interests. 


Details should be given on the proposed extent of Australian participation in owner- 
ship and management following the takeover. With regard to shareholders’ interests, 
the offeree company should state the attitude of its board of directors to the offer. 


NOTE: All values should be expressed in Australian dollars. 
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APPENDIX I 


Acquisition of Real Estate by Overseas Interests 


The following is the text of a press statement by the Treasurer on 20 March 1973 con- 
cerning acquisition of real estate by overseas interests. 


“The Treasurer, Mr. Crean, today referred to the Government’s concern about the 
ownership and control of Australia’s natural resources and industries. 


Mr. Crean confirmed that, as part of the whole question of foreign ownership and control, 
the question of purchases of real estate in Australia by overseas interests was under study 
by the Government. He said that the subject was a complex one, relating as it did to 
many different classes of transactions in all parts of the country, and that the study would 


take a little time to complete. Decisions taken in the light of the study would be an- 
nounced in due course. 


The Treasurer said that the study by the Government was concerned primarily with 
overseas investment in property development, such as the purchase of real estate for 
sub-division and resale for residential purposes or the purchase of city or suburban blocks 
for offices, shopping and industrial development, and overseas investment in rural 
properties. However, the Treasurer said that it could be assumed that foreign investment 
in real estate which was purely incidental to other purposes, such as the establishment 
or expansion of a factory, or investment by an individual in a block of land for his own 
use while employed in Australia or on retirement would not be affected. 


Mr. Crean pointed out that some real estate transactions by overseas interests might be 
subject to Companies (Foreign Takeovers) Act, 1972, where they involved the acquisi- 
tion of shares in companies. In such cases, the overseas interests concerned should con- 
sult the Committee on Foreign Takeovers about their proposals. He added that, pending 
the outcome of the Government’s study, the Reserve Bank would not normally grant 


Exchange Control approvals that might be needed in connection with proposed toucien 
investment in real estate. 


In conclusion, the Treasurer stressed that it was the wish of the Government that over- 


seas interests should not enter into significant commitments for real estate purchases for 
the time being.”’ 
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APPENDIX J 


Commonwealth Trade Practices Bill 1973 
Clauses 88-91 


1973 Trade Practices No. 


ParT VII—AUTHORIZATIONS AND CLEARANCES IN RESPECT OF 
RESTRICTIVE TRADE PRACTICES 


Division 1—A uthorizations 


88. (1) Subject to this Part, the Commission may, upon application 
by or on behalf of a corporation, grant an authorization to the corporation 
to make a contract, or engage in or be a party to a combination, that would 
be in restraint of trade or commerce or to continue to be a party to a con- 
tract or combination in restraint of trade or commerce that was made 
before the expiration of the period referred to in sub-section 2 (4), and, while 
such an authorization remains in force— 


(a) in the case of an authorization to make a contract— 


(i) sub-section 45 (2) does not prevent the corporation from 
making the contract in accordance with the authorization; 
and 


(ii) a contract made in accordance with the authorization is not 
unlawful by reason of sub-section 45 (1); 


(b) in the case of an authorization to continue to be a party to a con- 
tract—the contract is not unlawful by reason of sub-section 45 (1); 
or 


(c) in the case of an authorization to engage in, or be or continue to be 
a party to, a combination—sub-section 45 (2) does not prevent the 
corporation from engaging in, or being or continuing to be a party 
to, the combination in accordance with the authorization. 


(2) Sub-section (1) does not apply in relation to a contract or combina- 
tion having the purpose or effect of fixing, controlling or maintaining the 
price for any goods or services supplied by the parties to the contract, or by 
the persons who are engaging in or are the parties to the combination, or by 
any of them, to persons not being parties to the contract or not engaging in or 
being parties to the combination. 


(3) An authorization under sub-section (1) to make a contract or to 
engage in or be a party to a combination may be expressed so as to apply 
to a corporation that becomes a party to the contract, or commences to 
engage in or becomes a party to the combination, after the authorization 
is granted. 


(4) The Commission does not have power to grant an authorization 
under sub-section (1) to a corporation to continue to be a party to a contract 
or combination that was made before the expiration of the period referred 
to in sub-section 2 (4) unless— 


(a) the authorization is granted before the expiration of that period; or 
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Procedure 
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applications. 


(b) the authorization is granted under the expiration or revocation of 
another authorization granted to the corporation under that sub- 
section in relation to the contract or combination. 


(S) Subject to this Part, the Commission may, upon application by a 
corporation, grant an authorization to the corporation to do an act, or 
engage in a course of conduct, that would constitute engaging in the practice 
of exclusive dealing and, while such an authorization remains in force, sec- 
tion 47 does not prevent the corporation from doing that act, or engaging in 
that course of conduct, in accordance with the authorization. 


(6) Subject to this Part, the Commission may, upon application by a 
corporation, grant an authorization to the corporation to acquire shares in 
the capital, or to acquire assets, of a body corporate and, while such an 
authority remains in force, section 50 does not prevent the corporation 
from acquiring shares in the capital, or from acquiring assets, of the body 
corporate in accordance with the authorization. 


89. (1) An application for an authorization shall be made in writing 
as prescribed. 


(2) The Commission shall cause to be made public in such manner as 
it thinks fit notice of the receipt by the Commission of an application for 
an authorization. 


(3) The Commission shall keep a register of applications for authoriza- 
tions received by it. 


(4) Subject to sub-sections (5) and (6), the register kept under sub- 
section (3) shall include— 


(a) any document furnished to the Commission in relation to an appli- 
cation for an authorization; 


(b) particulars of any oral submission made to the Commission in 
relation to such an application; and 


(c) the determination of the Commission on such an application and 
the statement of the reasons given by the Commission for that 
determination. 


(5) Where the Commission is satisfied that it is desirable to do so by 
reason of the confidential nature of any document or for any other reason, 
the Commission may direct that a document referred to in paragraph (4) (a) 
or (b) shall not be included in the register kept under sub-section (3). 


(6) A document shall not be included in the register kept under sub- 
section (3) if a direction in relation to that document is in force under 
paragraph 22 (1) (b). 


(7) Where a corporation makes an application for an authorization 
under sub-section 88 (6) in relation to the acquisition of shares in the capital 
of a body corporate that is a company to which the Companies (Foreign 
Take-overs) Act 1972 applies, the corporation shall furnish a copy of the 
application to the Minister administering that Act. 
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90. (1) The Commission shall, in respect of an application for an 
authorization— 


(a) make a determination in writing granting such authorization as it 
considers appropriate; or 


(b) make a determination in writing dismissing the application. 


(2) The Commission shall take into account any submissions in relation 
to the application made to it by the applicant or any other person and may, 
where it considers it appropriate to do so, hold a public hearing in relation 
to the application. 


(3) Where the Commission decides to hold a public hearing in relation 
to an application, the Commission shall cause notice of the time and place 
at which the hearing is to commence to be made public in such manner as 
it thinks fit. 


(4) The Commission shall state in writing its reasons for a determination 
made by it. 


(5) Subject to sub-sections (9) and (11), the Commission shall not make 
a determination granting an authorization unless it is satisfied that— 


(a) the contract, combination, act or course of conduct, to which the 
application relates results, or is likely to result, in a specific and 
substantial benefit to the public, being a benefit that would not 
otherwise be available; or 


(b) the contract, combination, act or course of conduct to which the 
application relates has such a slight effect on competition (other 
than competition in respect of markets outside Australia) that the 
contract, combination, act or course of conduct may be disregarded. 


and that, in all the circumstances, the existence of the matters referred to 
in paragraph (a) or (b), as the case may be, justifies the granting of the 
authorization. 


(6) Subject to sub-sections (7) and (8), the Commission shall determine 
an application for an authorization under sub-section 88 (6) within four 
months from the prescribed date. 


(7) If the applicant for an authorization under sub-section 88 (6) 
informs the Commission in writing before the expiration of the period re- 
ferred to in sub-section (6) that the applicant agrees to the Commission 
taking a specified longer period for the determination of the application, 
that longer period shall be deemed to be substituted in sub-section (6) for 
the period referred to in that sub-section. 


(8) For the purposes of an application of sub-section (7), a reference in 
that sub-section to the period referred to in sub-section (6) shall, if another 
period is deemed to have been substituted in sub-section (6) for that period 
by any other application or applications of sub-section (7), be construed as 
a reference to that other period. 
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(9) Subject to sub-section (10), where— 


(a) an application is made for an authorization under sub-section 
88 (6) in relation to the acquisition of shares in the capital, or 
assets, of a body corporate; and 


(b) the Attorney-General by notice in writing to the Commission in- 
forms the Commission that the Australian Government considers 
that there are special considerations relating to the acquisition 
that makes it desirable in the interests of national economic policy 
that an authorization be granted in respect of the acquisition, 


the Commission shall grant the authorization. 


(10) The Commission shall not begin to consider an application for an 
authorization under sub-section 88 (6) in relation to the acquisition of shares 
in the capital of a body corporate that is a company to which the Companies 
(Foreign Take-overs) Act 1972 applies unless the applicant has furnished to 
the Commission a certificate given in accordance with sub-section 17 (1) of 
that Act in respect of the shares. 


(11) If the applicant for an authorization referred to in sub-section (10) 
furnishes to the Commission under that sub-section a certificate given in 
accordance with paragraph 17 (1) (b) of the Companies (Foreign Take-overs) 
Act 1972 in respect of the shares to which the application relates, the Com- 
mission shall grant the authorization. 


(12) Where the applicant for an authorization referred to in sub-section 
(10) has furnished a notice of a kind referred to in sub-section 13 (7) of the 
Companies (Foreign Take-overs) Act 1972 to the Minister administering that 
Act in relation to the acquisition of shares to which the application relates 
and that Minister— 


(a) has not, before the expiration of one month after the date on which 
the notice was received by him, made an order under section 13 of 
that Act in relation to the acquisition of those shares; or 


(b) has made an interim order under sub-section 13 (6) of that Act in 
relation to the acquisition of those shares and— 


(i) has not, before the expiration of that interim order, made 
an order under sub-section 13 (2) or (3) of that Act; or 


(ii) has revoked that interim order and has not forthwith made 
an order in relation to the acquisition of those shares under 
sub-section 13 (2) or (3) of that Act, 


sub-section (10) does not apply in relation to the acquisition of those shares. 


(13) If the applicant for an authorization referred to in sub-section (10) 
furnishes to the Commission a statutory declaration by a competent officer 
of the applicant in relation to a matter referred to in sub-section (12), that 
statutory declaration shall, in the absence of any evidence to the contrary, 
be accepted by the Commission as evidence of that matter. 


(14) For the purposes of sub-section (6), the prescribed date is— 


(a) in the case of an application for an authorization in respect of a 
proposed acquisition of shares in the capital of a body corporate 
that is a company to which the Companies (Foreign Take-overs) 
Act 1972 applies— 
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(i) in a case to which sub-paragraphs (ii), (iii) and (iv) of this 
paragraph do not apply—the date on which a certificate 
given in respect of the shares in accordance with sub-section 
17 (1) of that Act is furnished to the Commission; 


(ii) in a case to which paragraph (12) (a) applies—the date 
referred to in sub-paragraph (i) of this paragraph or the last 
day of the period of one month referred to in paragraph 
(12) (a), whichever first occurs; 


(iii) in a case to which sub-paragraph (12) (b) (i) applies—the 
date referred to in sub-paragraph (i) of this paragraph or 
the date of expiration of the interim order, whichever first 
occurs; or 


(iv) in a case to which sub-paragraph (12) (b) (ii) applies—the 
date referred to in sub-paragraph (i) of this paragraph or the 
date of revocation of the interim order, whichever first 
occurs; and 


(b) in any other case—the date on which the application is received 
by the Commission. 


91. (1) An authorization may be expressed to be in force for a period 
specified in the authorization and, if so expressed, remains in force for that 
period only. 


(2) If the Commission considers that it is appropriate to do so— 


(a) for the purpose of enabling due consideration to be given to an 
application for an authorization; or 


(b) pending the expiration of the time allowed for the making of an 
application to the Tribunal for review of a determination by the 
Commission of an application for an authorization and, if such an 
application for a review is made, pending the making of a deter- 
mination by the Tribunal on the review, 


the Commission may grant an authorization that is expressed to be an 
interim authorization, and the Commission may at any time revoke such 
an authorization. 


(3) An authorization may be expressed to be subject to such conditions 
as are specified in the authorization. 


(4) If, at any time after the Commission has granted an authorization, 
it appears to the Commission that the authorization was granted on the basis 
of evidence or information that was false or misleading in a material par- 
ticular, that a condition to which the authorization was expressed to be 
subject has not been complied with or that there has been a material change 
of circumstances since the authorization was granted— 


(a) the Commission shall give notice accordingly to the corporation 
to which the authorization was given and any other persons who 
appear to the Commission to be interested and afford them a 
reasonable opportunity of making submissions to the Commission 
in the matter; and 
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(b) where, after so notifying the corporation and other persons (if any) 
and considering any submissions made by those persons, the Com- 
mission is satisfied that the authorization was granted on the basis 
of evidence or information that was false or misleading in a material 
particular, that the condition has not been complied with or that 
there has been such a material change of circumstances, the Com- 
mission may make a determination revoking the authorization and, 
if it considers it appropriate to do so, granting a further 
authorization in substitution for the authorization so revoked. 
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